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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.) , the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seqg.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), the United States Warehouse Act (7 
U.S.C. Chapter 10), and the Laboratory Animal Welfare Act, 1966 
(7 U.S.C. 2181 et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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Government’s motion for summary judgment 
granted. The court held that the only material 
issue of fact to be decided in enforcement proceed- 
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COURT DECISION 


UNITED STATES v. SUNNY AYR FARMS Dalry, INC. February 9, 
1971. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 


OPINION 
HUuYETT, J. 


This is a suit instituted by the United States of America against 
Sunny Ayr Farms Dairy, Inc. (“Sunny Ayr’) pursuant to § 8a(6) 
of the Agricultura] Marketing Agreement Act of 1937, as amended, 
7 U.S.C. § 608a(6), (the “Act”), for enforcement of Milk Market- 
ing Order No. 4, as amended, 7 CFR Part 1004 (the “Order’’) 
issued by the Secretary of Agriculture regulating the handling 
of milk in the Delaware Valley marketing area. 


The United States of America seeks a mandatory injunction 
commanding Sunny Ayr to fully comply with the Act, and all 
provisions of the Order, and particularly to pay to the Market 
Administrator the overdue obligation of $9,021.45 to the Producer- 
Settlement Fund, and a permanent injunction restraining Sunny 
Ayr from handling milk in violation of the Act and the Order. 
Plaintiff has moved for summary judgment, and Sunny Ayr has 
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moved for a stay of proceedings to permit consideration of the 
merits of defendant’s position and pending review under the Act. 
Plaintiff’s motion is GRANTED; the motion of Sunny Ayr is DE- 
NIED. 


The Act permits the Secretary of Agriculture, after notice and 
hearing, to issue orders regulating the marketing of milk in given 
areas. The regulatory scheme provides a method of pooling so 
that all producers (farmers) are paid a minimum uniform or 
blend price by handlers (milk processors) for the milk delivered 
by them regardless of the actual use of the milk by a handler. 
The handlers are required to account to the Secretary of Agricul- 
ture’s designee (the Market Administrator) for the actual use 
made of the milk. The blend prices paid by handlers to producers, 
in most instances, do not equal the use value of the milk. Under 
the Act necessary adjustments are made through a Producer- 
Settlement Fund administered by the Market Administrator. 
Handlers whose use value exceeds the blend price make payments 
into the Fund, while handlers whose use value is less than the 
Fund are ultimately distributed to producers. There is a provision 
for payment by handlers, on a pro-rata basis, of the expense of 
administering the Fund. 


During the period since June 1, 1968, Sunny Ayr operated a 
milk distributing plant located at Lansdale, Pennsylvania which 
is within the marketing area regulated by the Order. The Market 
Administrator determined that the plant operated by Sunny Ayr 
was a “pool plant” and that Sunny Ayr was a “handler” as defined 
in the Order. Sunny Ayr filed monthly reports with the Market 
Administrator pursuant to the Order. Sunny Ayr was notified of 
its obligations to file reports and make payments within the time 
period set forth in the Order, but Sunny Ayr has failed to do so. 


Plaintiff contends that Sunny Ayr owes the sum of $9,021.45 
(revised from the sum of $9,051.22 claimed in the Complaint) to 
the Market Administrator on behalf of the Producer-Settlement 
Fund. Sunny Ayr contends that this amount is properly owed by 
another “handler”. Fruitless negotiations have taken place be- 
tween plaintiff and defendant concerning this obligation. 


Clearly the issues raised by defendant are not properly before 
the Court at this time. In an action to enforce an obligation im- 
posed under a Milk Marketing Order, this Court is without juris- 
diction over the merits of any defense asserted by a defendant. 
Section 8c(15) of the Act provides a complete and exclusive ad- 
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ministrative remedy including judicial review to consider any 
defenses to a Milk Marketing Order. Until this Court is asked 
under Section 8c(15) of the Act to review an adverse decision 
of the Secretary, defendant’s obligations under the Order cannot 
be reviewed. UNITED STATES V. RUZICKA, 329 U.S. 287 
(1946) ; UNITED STATES V. LEHIGH VALLEY COOPERA- 
TIVE FARMERS, INC., 294 F. Supp. 140 (E.D.Pa. 1968); 
UNITED STATES V. MOSBY, 221 F. Supp. 624 (S.D. Miss. 
1963). 


Since the issues defendant presents are not properly before 
this Court, there is no genuine issue as to any material fact. The 
only material issue of fact to be decided in enforcement proceed- 
ings under Section 8a(6) of the Act is whether the Market Ad- 
ministrator has determined that the defendant is subject to the 
Order. UNITED STATES V. FARM DAIRY COOPERATIVE, 
INC., 298 F. Supp. 769, 771 (N.D. W.Va. 1969); UNITED 
STATES V. YADKIN VALLEY DAIRY COOPERATIVE, INC., 
209 F. Supp. 634 (M.D.N.C. 1962), AFF’D PER CURIAM, 315 
F. 2d 867 (4th Cir. 1963). The affidavit of the Market Adminis- 
trator establishes that this determination has been made. 


Sunny Ayr, however, has requested a stay of these proceedings. 
While RUZICKA, supra, did provide that defenses on the merits 
may not be considered in a proceeding instituted pursuant to § 
8a (6), it did not attempt to interfere with the traditional exercise 
of judicial discretion in equitable proceedings. UNITED STATES 
V. BROWN, 331 F.2d 362 (10 Cir., 1964). 


This Court finds that serious injury will result to the United 
States if the Order is not enforced. The purposes of the Agricul- 
tural Marketing Agreement Act require compliance by every 
“handler” and “producer” in order to prevent ruinous competi- 
tion. Section 8a(6) was enacted to permit the Courts to compel 
compliance without undue delay. If enforcement actions could 
be readily delayed by the use of administrative remedies or other 
tactics, despite the provisions of § 8a(6), other “producers” and 
“handlers” would be required to violate the Act in order to com- 
pete. The result would be the market instability and competition 
the Act was designed to prevent. 


When balanced against the impact on a Congressional program, 
the possibility of financial hardship to Sunny Ayr is insufficient 
reason for a stay to be granted. In addition, there is no allegation 
the payment would not be recoverable from the Fund should it be 
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determined, by proceedings instituted pursuant to § 8c(15), that 
the Market Administrator’s Order was incorrect. 


Thus, an appropriate order requiring the defendant to comply 
with the Act and the Order will be entered. This Court shall re- 
tain jurisdiction over this action for the entering of such further 
orders and judgments as may be necessary. 
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(No. 13,738) 


In re MOUSTAPHA AHMAD TABBARA. CEA Docket No. 132. De- 
cided March 30, 1971. 


Dismissal—Service of complaint not perfected 
Decision by Thomas J. Flavin, Judicial Officer 


DISMISSAL 


In this disciplinary proceeding under the Commodity Exchange 
Act (7 U.S.C. ch. 1) the complainant has filed a motion to dismiss 
the complaint because of the inability of complainant since 1966 
to obtain service of a copy of the complaint upon respondent a 
foreign national living abroad. 


Accordingly the complaint is dismissed. 
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(No. 18,739) 


In re JOHN T. BUFORD. P&S Docket No. 4882. Decided March 9, 
1971. 


Suspension terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), an order was issued on February 18, 1971, suspending re- 
spondent as a registrant under the Act until respondent complies 
with the bonding requirements under the Act and the regulations 
issued thereunder. Complainant has now recommended that a 
supplemental order be issued terminating the suspension of re- 
spondent as a registrant under the Act as respondent has now 
furnished a bond which meets the requirements of the Act and 
the regulations. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of February 18, 1971, is hereby terminated. 
Such order shall remain in full force and effect in all other re- 
spects. 


Copies hereof shall be served on the parties. 
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(No. 13,740) 


In re LEVERN SEAL and GARY SEAL. P&S Docket No. 4887. De- 
cided March 11, 1971. 


Bonding requirements—Cease and desist—Default 


Respondents are ordered to cease and desist from engaging in business 
under the act without the required bond. 


Thomas E. Bundy for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondents failed to file an 
answer to the complaint charging them with engaging in business 
under the act without furnishing and maintaining the required 
bond. Chief Hearing Examiner Jack W. Bain issued a recom- 
mended decision based upon the default and proposed an order 
requiring respondents to cease and desist from engaging in busi- 
ness under the act without being bonded therefor. Respondents 
did not file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein. 
The order shall become effective on the sixth day after service 
of a copy hereof upon respondents. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on October 21, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondents, of Nampa, Idaho, were 
charged with operating as a dealer without furnishing and main- 
taining the bond required by the Act. 


Copies of the complaint and the rules of practice were served 
on respondents on November 20, 1970. They were notified in writ- 
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ing that an answer should be filed within 20 days, and that failure 
to file an answer denying the allegations of the complaint and 
requesting an oral hearing would constitute admission of such 
allegations and waiver of a hearing. 


On February 9, 1971, complainant filed a recommendation that 
the order proposed below be issued. Chief Hearing Examiner 
Jack W. Bain to whom the proceeding had been assigned, issued 
a recommended decision on February 11, 1971, without further 
investigation or hearing, pursuant to Section 202.9(c) of the 
Rules of Practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. LeVern Seal and Gary Seal are and were at all times material 
herein partners doing business as Seal Brothers Livestock at 
Nampa, Idaho, engaged in the business of buying and selling 
livestock for their own account, and registered under the Act as 
a dealer to buy and sell livestock in commerce. 


2. Respondent’s surety bond to secure performance of their 
dealer operations under the Act was terminated on June 20, 1970. 
They were notified by certified mail in May 1970 of the termina- 
tion date and that livestock operations without bond coverage 
would be in violation of the Act and regulations thereunder. 
Notwithstanding such notice, they have continued their dealer 
operations without filing and maintaining the required bond. 


PROPOSED CONCLUSIONS 


By continuing to operate as a dealer without the required bond, 
as found above, respondents have willfully violated section 312 (a) 
of the Act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of 
the regulations (9 CFR 201.29, 201.30), for which the following 
order should be issued. 


PROPOSED ORDER 


Respondents shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act and the regulations without 
filing and maintaining a reasonable bond or its equivalent, as re- 
quired by the Act and the regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 
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(No. 13,741) 


In re SHASTA LIVESTOCK AUCTION YARD, INC. P&S Docket No. 
4386. Decided March 12, 1971. 


Shippers proceeds—Deficit—Suspension of registration—Consent 


Respondent is ordered to cease and desist from using shippers proceeds for 
unauthorized purposes, failing otherwise to maintain properly its ac- 
count for shippers proceeds, failing to pay when due for livestock 
purchased, engaging in business under the act while current liabilities 
exceed current assets, permitting employees to purchase livestock con- 
signed to respondent for sale on a commission basis and issuing untrue 
or incomplete accounts of sale, and is suspended as a registrant under 
the act for a period of 14 days. 


Jerome S. Ducrest for complainant. 
C. T. Sanders, Kansas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.). The Complaint filed by the Administrator, Packers and 
Stockyards Administration, on October 20, 1970, charges respon- 
dent with various violations of the Act and the regulations. 


Prior to the hearing information was submitted by respondent 
to complainant demonstrating that it was solvent and that the 
deficit in its Custodial Account for Shippers’ Proceeds had been 
eliminated. Complainant verified the correctness of such informa- 
tion. 


In a stipulation read into the record before Hearing Examiner 
Herbert L. Perlman at a hearing in Redding, California on March 
38, 1971, respondent admits the facts alleged in paragraph I of 
the Complaint and that the Secretary has jurisdiction in this 
matter, neither admits nor denies the remaining allegations of the 
Complaint, waives full oral hearing and the report of the Hearing 
Examiner and, for the purposes of this proceeding only, consents 
to the issuance of a specified order, with findings of fact and con- 
clusions based upon the allegations contained in the Complaint, 
requiring respondent to cease and desist from the practices com- 
plained of in the Complaint and suspending respondent’s registra- 
tion for a period of 14 days. 
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Complainant is of the opinion that respondent is no longer 
insolvent and that the shortage in respondent’s Custodial Account 
has been corrected and has recommended that the order consented 
to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Shasta Livestock Auction Yard, Inc., hereinafter re- 
ferred to as the respondent, is a corporation with its principal 
place of business located at Cottonwood, California. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Shasta Livestock Auction Yard, Inc., stockyard, Cotton- 
wood, California, hereinafter referred to as the stockyard; 


(2) Engaged in the business of buying and selling live- 
stock on a commission basis as a market agency and buying and 
selling livestock for its own account as a dealer, in commerce; and 


(3) Registered with the Secretary of Agriculture as a 
market agency and as a dealer to buy and sell livestock, in com- 
merce. 


2. (a) Respondent’s current liabilities, as of February 28, 1970, 
exceeded its current assets. As of said date, respondent had cur- 
rent liabilities totaling $518,587.58 and current assets totaling 
only $509,784.09, resulting in an excess of current liabilities over 
current assets of $8,803.49. 


(b) Respondent’s current liabilities, as of March 31, 1970, 
exceeded its current assets. As of said date, respondent had cur- 
rent liabilities totaling $559,523.13 and current assets totaling 
only $534,577.12, resulting in an excess of current liabilities over 
current assets of $24,946.01. 


3. Respondent, during the period from February 28, through 
March 31, 1970, operated as a market agency under the Act, in 
commerce, notwithstanding that during such period its current 
liabilities exceeded its current assets. 


4. Respondent, during the period from June 30, 1969, through 
March 31, 1970, used funds received as proceeds from the sale, 
in commerce, of livestock consigned to it for sale on a commission 
basis for purposes of its own and purposes other than the payment 
of lawful marketing charges and the remittance of net proceeds 
to shippers, thereby endangering the faithful and prompt account- 
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ing therefor and payment of the portions thereof due the owners 
or consignors of livestock, and failed to maintain properly the 
account in the Bank of America National Trust and Savings 
Association, Anderson Branch, Anderson, California, in which it 
deposited shippers’ proceeds, hereinafter referred to as the Cus- 
todial Account, in that: 


(a) As of June 30, 1969, respondent had a shortage in ship- 
pers’ proceeds in the amount of $141,663.19. As of said date, re- 
spondent had outstanding checks drawn on the Custodial Account 
in the amount of $289,766.61 and had, to offset said outstanding 
checks, a bank balance of $1,244.58 and deposits in transit in the 
amount of $146,858.84, a total of only $148,103.42, resulting in 
said deficiency in shippers’ proceeds of $141,633.19. 


(b) As of December 31, 1969, respondent had a shortage in 
shippers’ proceeds in the amount of $51,527.18. As of said date, 
respondent had outstanding checks drawn on the Custodial Ac- 
count in the amount of $73,084.61, and had, to offset said outstand- 
ing checks, a bank balance of only $21,557.43 and no “cash on 
hand” or deposits in transit, resulting in said deficiency in ship- 
pers’ proceeds of $51,527.18. 


(c) As of February 28, 1970, respondent had a shortage in 
shippers’ proceeds in the amount of $212,813.90. As of said date, 
respondent had outstanding checks drawn on the Custodial Ac- 
count in the amount of $232,224.59 and had, to offset said out- 
standing checks, a bank balance of $11,423.21 and deposits in 
transit in the amount of $7,987.48, a total of only $19,410.69, re- 
sulting in said deficiency in shippers’ proceeds of $212,813.90. 


(d) As of March 31, 1970, respondent had a shortage in 
shippers’ proceeds in the amount of $266,447.58. As of said date, 
respondent had outstanding checks drawn on the Custodial Ac- 
count in the amount of $311,817.00 and had, to offset said out- 
standing checks, a bank balance of only $45,369.42, and no “cash 
on hand” or deposits in transit, resulting in said deficiency in 
shippers’ proceeds of $266,447.58. 


(e) Respondent during the month of March 1970, regularly 
and consistently failed to deposit in the Custodial Account all 
proceeds received by it from the sale, in commerce, of livestock, 
consigned to it for sale on a commission basis, but, instead, de- 
posited such proceeds in its General Account in the Bank of 
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America National Trust and Savings Association, Red Bluff 
Branch, Red Bluff, California. 


(f) Respondent, during the month of March 1970, regularly 
and consistently failed to deposit in the Custodial Account, on or 
before the third day following the sale, in commerce, of livestock 
consigned to it for sale on a commission basis, amounts equal to 
all the proceeds receivable from each said sale of consigned live- 
stock. 


5. Respondent, in commerce, in the 27 transactions on or about 
the 5 dates specified in paragraph V of the Complaint and in other 
transactions at divers other times during the months of March 
and April 1970, in accounting to consignors for the sale of their 
livestock, failed to transmit or deliver to the consignors full, true 
and correct accounts of such sales in that respondent issued ac- 
counts of sale which showed mere initials, nick-names or initial- 
numeral designations as the purchasers of their livestock instead 
of the true and correct names of the purchasers, copies of which 
incomplete and incorrect accounts of sale were made a part of 
the accounts and records of respondent. 


6. Respondent, in commerce, in the transactions on or about 
the 5 dates specified in paragraph VI of the Complaint and in 
other transactions at divers other times during the period from 
January 1 through April 30, 1970, permitted Harold Woolery, 
ring-man employee of respondent, to purchase for his own account 
livestock consigned to respondent for sale on a commission basis. 


7. Respondent, in commerce, on or about the 18 dates in the 
21 dealer transactions specified in paragraph VII of the Com- 
plaint and at divers other times during the period from December 
1, 1969, through April 31, 1970, purchased livestock for its own 
account and failed to pay, when due, the full purchase price for 
such livestock in that respondent failed to honor and pay drafts 
drawn in payment for such livestock promptly after they were 
presented to the Bank of America National Trust and Savings 
Association, Red Bluff Branch, Red Bluff, California, upon which 
they were drawn, but, instead, delayed honoring and paying said 
drafts for period of time ranging up to seventeen days after pre- 
sentment to said bank. 


CONCLUSIONS 


By reason of the facts alleged in finding of fact 2 hereof, re- 
spondent’s financial condition during the February-March 1970 
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period did not meet the requirements of the Act (7 U.S.C. 204) 
and, by reason of the facts alleged in findings of fact 3, 4, 5, 6, 
and 7 hereof, respondent willfully violated sections 304, 307, 
312(a) and 401 of the Act (7 U.S.C. 205, 208, 213(a), 221) and 
sections 201.40, 201.41, 201.42, 201.43(a), 201.43(b), 201.57 and 
201.60 of the regulations (9 CFR 201.40, 201.41, 201.42, 201.43 (a), 
201.43 (b), 201.57 and 201.60). 


Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained of 
in the Complaint and suspending its registration for a period of 
14 days and complainant has recommended that such an order 
be issued, the order will be issued. 


ORDER 


Respondent, its officers, director, agents and employees, directly 
or through any corporate or other device, shall cease and desist 
from: 


(1) using funds received from the sale, in commerce, of live- 
stock handled on a commission basis for purposes of its own and 
purposes other than payment of lawful marketing charges and the 
remittance of net proceeds to shippers; 


(2) failing to deposit in its Custodial Account for shippers’ 
proceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from sales of consigned livestock; 


(3) failing to maintain its custodial account for shippers’ pro- 
ceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42) ; 


(4) failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; 


(5) operating as a market agency or dealer, in commerce, while 
its current liabilities exceed its current assets; 


(6) permitting ring-men and other employees of respondent 
engaged in the actual conduct of the sale of consigned livestock 
to purchase livestock out of consignment for any purpose for their 
own account or accounts; 


(7) issuing accounts of sale which fail to show the true and 
correct names of the buyers of consigned livestock. 
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Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its business 
as a market agency, or dealer, subject to the Act, including com- 
plete and correct copies of accounts of sale. 


Respondent is suspended as a registrant under the Act for a 
period of 14 days. 


This order shall have the same force and effect as if entered 
after full hearing and shail become effective on the eighteenth 
day of March 1971. Copies hereof shall be served upon the parties. 


(No. 13,742) 


In re GEORGE C. MCDONNELL. P&S Docket No. 4057. Decided 
March 16, 1971. 


Suspension terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), an order was issued November 14, 1968 suspending respon- 
dent as a registrant under the Act for a period of 15 days and 
thereafter until such time as respondent demonstrates that he is 
no longer insolvent. Complainant has now recommended that a 
supplemental order be issued terminating the suspension of re- 
spondent as a registrant under the Act as respondent has demon- 
strated that he is no longer insolvent. Accordingly, the suspension 
of respondent as a registrant under the Act in the order of No- 
vember 14, 1968 is hereby terminated. Copies hereof shall be 
served upon the parties. 


(No. 13,743) 


W. H. HopGces & CoMPANY, INC. v. W. I. BOWMAN. P&S Docket 
No. 4202. Decided March 16, 1971. 
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Failure to furnish “test papers”—Rejection—Dismissal 


When respondent and an individual (an employee of complainant but not 
a party herein) agreed on the sale of cattle to respondent, the cattle 
to be accompanied by “test papers” when delivered, respondent did not 
know that the individual was acting as agent for anyone. When the 
cattle were delivered without such “test papers,” respondent’s rejection 
was justified and was timely. The complaint is dismissed. 


Watkins C. Johnston, Montgomery, Ala., for complainant. 
Truman Hobbs, Montgomery, Ala., for respondent. 
Eunice Luke, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In an informal 
complaint filed on March 10, 1969, and a formal complaint filed 
on May 8, 1969, complainant sought reparation in the amount of 
$1,834.36, alleging in substance that it had sold certain livestock 
to respondent and received that much less than the price which 
respondent had agreed to pay for them. 


Copies of the informal and formal complaints and the investi- 
gation report prepared by the Packers and Stockyards Adminis- 
tration of the Department and filed in this proceeding pursuant 
to Section 202.40 of the rules of practice (9 CFR 202.40) were 
served on the respondent on July 9, 1969. A copy of the investiga- 
tion report was served on the complainant on July 11, 1969. Re- 
spondent filed an answer in due time and requested an oral 
hearing. 


An oral hearing was held on March 24, 1970, at Montgomery, 
Alabama. Eunice Luke, of the Office of the General Counsel of 
this Department, acted as presiding officer. Complainant was 
represented by Watkins C. Johnston, Esq. of Montgomery, Ala- 
bama. Respondent was represented by Truman Hobbs, Esq. of 
the same city. Eight witnesses testified. Both parties filed pro- 
posed findings of fact and conclusions, and briefs in support 
thereof. 

FINDINGS OF FACT 


1. Complainant W. H. Hodges & Company, Inc., a corporation, 
at all times material herein engaged in business as Hodges Capital 
Stock Yards, as a market agency and dealer, buying and selling 
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livestock in commerce on commission and for its own account, 
operating on Hodges Capital Stockyards, Montgomery, Alabama, 
a posted stockyard subject to the Act, and was so registered under 
the Act with the Secretary of Agriculture. 


2. Respondent W. I. Bowman, an individual, at all times ma- 
terial herein engaged in business as Farmers’ and Ranchers’ Live- 
stock Market, as a market agency selling livestock in commerce 
on commission, operating on Farmers’ and Ranchers’ Livestock 
Market, Uniontown, Alabama, a posted stockyard subject to the 
Act, and engaged in business as Linden Stock Yards, as a market 
agency and dealer, buying and selling livestock in commerce on 
commission and for his own account, operating on Linden Stock 
Yard, a posted stockyard subject to the Act, and was so registered 
under the Act with the Secretary of Agriculture. 


3. Paul McClain, an individual, not a party herein, at all times 
material herein was an employee of complainant W. H. Hodges 
& Company, Inc., and authorized to sell livestock for same. 


4, On or about February 25, 1969, Paul McClain contacted re- 
spondent W. I. Bowman by telephone and offered 52 cattle for 
sale, representing among other things, in substance, that the 
cattle had been administered tests within 30 days by a veterinarian 
to determine whether they were infected with brucellosis, and that 
those tests had established that the cattle were not so infected. 
Bowman agreed to buy the 52 cattle provided that they were as 
represented and were accompanied by certificates, known as “test 
papers,” of the results of these tests, prepared by the veterinarian 
who had administered those tests. The 52 cattle were delivered to 
Bowman. 


5. By mistake, 24 other cattle were also delivered to Bowman. 
McClain, thinking that only 21 and not 24 cattle had been delivered 
by mistake, contacted Bowman by telephone before the latter had 
seen any of the cattle, and offered to sell him the cattle which had 
been delivered by mistake, representing in substance that said 
cattle had been administered tests within 30 days by a veterinarian 
to determine whether they were infected with brucellosis and that 
those tests had established that the cattle were not so infected. 
Bowman agreed to buy said cattle provided that they were ac- 
companied by such “test papers” as are described above. 


6. McClain in these transactions was acting as agent for com- 
plainant W. H. Hodges & Company, Inc., but this fact was not 
disclosed to Bowman or known by him. 
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7. Said cattle were delivered without such “test papers” and 
on February 28, 1969, Bowman learned this and promptly con- 
tacted McClain by phone and told McClain that he was rejecting 
the cattle because they were not accompanied by such “test 
papers.” 


8. Bowman told McClain that he (McClain) could come and get 
the cattle and McClain declined to do so. Neither McClain nor 
complainant gave any instructions to Bowman other than to sell 
the cattle for the best price obtainable and remit the proceeds 
after expenses and commission. 


9. Bowman sold all the cattle and paid the proceeds of the sale, 
less expenses and commission, to complainant. Said proceeds were 
a lesser amount than Bowman had agreed-on with McClain when 
he agreed to buy the cattle as set forth above. 


10. The complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


It is undisputed that none of the cattle in question were ac- 
companied by certificates, prepared by veterinarians, stating that 
they had administered tests to the cattle to determine whether 
they were infected with brucellosis, and stating that said tests 
had established that said cattle were not so infected. Such certifi- 
cates are known as “test papers.” It appears, but was not made 
clear, that if respondent Bowman had known that McClain was 
acting as agent for complainant in the transactions in question, 
Bowman would not have regarded such “test papers” as important. 


Bowman testified in substance that he did not know that Mc- 
Clain was acting as agent for complainant in the transactions in 
question, that his agreement with McClain for the purchase of the 
cattle called for “test papers” to accompany all the cattle when 
they were delivered, that the absence of such “test papers” con- 
stituted a material breach of that agreement, and that this was the 
basis for his rejection of all the cattle delivered to him. McClain 
testified that Bowman had known him (McClain) for a long time 
and was familiar with the fact that he (McClain) was then acting 
as agent for complainant, and that “test papers” were not so 
agreed on. The testimony of these two men is in direct conflict 
and irreconcilable; however, there are additional factors to be 
considered in determining the issues here involved. 
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McClain testified that he agreed that the cattle “were to be 
tested and would be clean.” Also, McClain told Dr. J. J. Moore, 
Assistant State Veterinarian, by phone at the time when Bowman 
communicated his rejection of the cattle, that all the cattle had 
been so tested. However, it is undisputed that some of the cattle 
had not been so tested and that three of them were infected with 
brucellosis. 


McClain also testified that “it was usually understood” that such 
“test papers” would be sent with such cattle. It is undisputed that 
some of the cattle had been so tested and that such “test papers” 
had been prepared for them; Dr. J. G. Milligan, State Veterinar- 
ian, testified that it would be “a little bit ludicrous” under such 
circumstances to fail to send such “‘test papers” with such cattle. 


Bowman testified in substance that when he agreed to buy the 
cattle he insisted that they be accompanied by “test papers” be- 
cause McClain had “had trouble sending cattle.” This was corrob- 
orated by evidence of a letter issued by Dr. Milligan prior to the 
time material herein, ordering certain restrictions on the move- 
ment of cattle in Alabama by McClain, and by the fact that the 
Assistant State Veterinarian, on hearing from Bowman that the 
cattle had been sold to him by McClain, ordered the cattle to be 
marked with green paint as a sign to Bowman’s customers that 
the cattle could not be sold except for slaughter. 


The question of the credibility to be afforded the testimony of 
Bowman and McClain is an important factor in determining what 
was agreed-on between them. Bowman testified convincingly and 
his testimony was not impeached. However, as pointed out above, 
there are impairments in McClain’s testimony. 


We find that when Bowman and McClain agreed on the sale of 
the cattle, Bowman did not know that McClain was acting as agent 
for anyone, and Bowman insisted, and McClain promised, that all 
of the cattle would be accompanied by “test papers” when de- 
livered, and we conclude on this basis that the failure to furnish 
such “test papers” amply justified Bowman’s rejection of the 
cattle. U.C.C. § 2-601. Bowman’s rejection was timely, having 
been made within hours of his learning of the failure to furnish 
the “‘test papers.” 


Certain other breaches of that agreement were alleged by Bow- 
man. However, Bowman’s rejection of the cattle had been com- 
municated to McClain before they were discovered. Having con- 
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cluded that the rejection was justified on the basis of what Bow- 
man knew when he communicated it to McClain, we find it un- 
necessary to make any findings about what Bowman learned later. 


Complainant’s General Manager Roy Hodges testified that Mc- 
Clain was without authority to authorize Bowman to sell the cattle 
for complainant’s account. This is immaterial in view of the fact 
that, after the rejection of the cattle by Bowman, no instructions 
other than to sell the cattle for complainant’s account, were given 
to Bowman by complainant. U.C.C. § 2-603. The fact that re- 
spondent Bowman’s employees had seen the invoices bearing com- 
plainant’s name, which accompanied some of the cattle, is not such 
notice to Bowman of McClain’s agency, as would oblige Bowman 
to communicate his rejection to complainant’s general manager 
rather than to McClain, the man with whom he had dealt when he 
agreed to buy the cattle. Saco Dairy Co. v. Norton, 140 Me. 204, 
35 A. 2d 857, 150 A.L.R. 1299 (1944) ; Howell v. Smith, 261 N.C. 
256, 184 S.E. 2d 381 (1964); Anderson v. Smith, 398 S.W. 2d 
635 (Civ. App., Texas, 1965). See also, 3 C.J.S. 218, Agency § 
276(d). 


Complainant also complained that respondent failed to pay it 
the proceeds of the sales promptly, and that respondent bought 
some of the cattle himself. The record, however, does not contain 
any basis for ordering respondent to pay reparation to complain- 
ant on account of these matters. 


We must conclude that we are without any basis for ordering 
respondent W. I. Bowman to pay reparation to complainant W. H. 
Hodges & Company, Inc. 


ORDER 
The complaint is hereby dismissed. 


Copies hereof shall be served on the parties. 


(No. 13,744) 


In re JAMES “JIM” CLANCY. P&S Docket No. 4304. Decided 
March 18, 1971. 
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Failure to pay when due—Cease and desist—Default 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased in commerce and failing to 
pay, when due, the full purchase price of such livestock. 


Samuel J. Harris for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondent failed to file an 
answer to the complaint charging respondent with issuing insuffi- 
cient funds checks in purported payment for livestock purchased 
and failing to pay in full when due for such livestock. Chief Hear- 
ing Examiner Jack W. Bain issued a recommended decision based 
upon the default and proposed an order requiring respondent to 
cease and desist from the violations found. Respondent did not 
file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein. 
The order shall become effective on the sixth day after service 
upon respondent. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under the Packers and Stockyards Act, 
1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. It was 
instituted by a complaint filed on March 26, 1970, by the Packers 
and Stockyards Administration, United States Department of 
Agriculture. The respondent was charged with issuing insufficient 
funds checks in purported payment for livestock purchased, and 
failing to pay in full when due for livestock purchased. 


Copies of the complaint and the rules of practice were served 
on respondent on November 13, 1970. He was notified in writing 
that an answer should be filed in 20 days, and that failure to file 
an answer denying the allegations of the complaint and requesting 
an oral hearing would constitute admission of such allegations 
and waiver of a hearing. Respondent has filed nothing. 
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On February 2, 1971, complainant filed a recommendation that 
the order proposed below be issued. Chief Hearing Examiner Jack 
W. Bain, to whom the proceeding has been assigned, issued a 
Recommended Decision on February 8, 1971, without further 
investigation or hearing, pursuant to Section 202.9(c) of the 
Rules of Practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. James “Jim” M. Clancy, the respondent, is an individual who 
at all times material herein was engaged in the business of buying 
and selling livestock in commerce for his own account. 


2. On August 18, 1968, respondent purchased five head of live- 
stock from Sandpoint Livestock Auction, Inc., and issued a check 
for $417 in purported payment therefor, which check was returned 
unpaid by the bank because of insufficient funds in the account to 


pay it. 


3. Similar insufficient funds checks were given in 1969 by re- 
spondent in purported payments to: Northwestern Livestock 
Commission Co., on January 18, 1969, 1 head, $105; June 7, 21 
head, Twin City Sale, $1,641.11; June 9, 10 head, Prosser Com- 
mission Co., $828.50; June 11, 13 head, Walla Walla Livestock 
Commission Co., Inc., $945.50; and June 12, 12 head, Ralph Os- 
borne, $900. 


4. On April 11, 1969, respondent failed to pay when due the 
full purchase price of $390 for 14 head of livestock purchased 
from Claude Hayes; on May 14, 1969, $635 for five head from 
Verlin Blauchfield; and on May 21, 1969, $158.50 for three head 
from Davenport Livestock Auction, Inc. 


PROPOSED CONCLUSIONS 


By the facts shown above in the findings, respondent willfully 
violated section 312(a) of the Act (7 U.S.C. 213(a)) and section 
201.43(b) of the regulations (9 CFR 201.43(b)), for which the 
order set out below should be issued. 


PROPOSED ORDER 


Respondent shall cease and desist from: 


(1) issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
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deposit in the bank account upon which they are drawn to pay 
such checks or drafts, and 


(2) failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 13,745) 


In re WELDON JONES. P&S Docket No. 4446. Decided March 22, 
1971. 


Bonding requirements—Suspension of registration—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor and is suspended as a registrant 
under the act until properly bonded. 


Kenneth H. Vail for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on February 3, 1971, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 


On March 2, 1971, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither admits 
nor denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, and consents to the issuance of a 
specified order containing findings of fact and conclusions based 
upon the allegations of the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 
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FINDINGS OF FACT 


1. (a) Weldon Jones, hereinafter referred to as the respondent, 
is an individual whose address is Route 4, Gatesville, Texas 76528. 


(b) Respondent is, and at all times material herein, was: 


(1) Engaged in the business of buying livestock in com- 
merce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his livestock obligations under the Act was termi- 
nated on December 10, 1970. Respondent was notified by certified 
mail on or about November 13, 1970, of such termination date and 
was informed that if he continued his livestock operations without 
bond coverage or its equivalent, as required under the Act and the 
regulations, he would be in violation of the Act and the regulations. 
Notwithstanding such notice, respondent has continued to engage 
in the business of a market agency, buying livestock in commerce 
on a commission basis, without filing and maintaining a reason- 
able bond or its equivalent, as required under the Act and the 
regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), 
and sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 
201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
the regulations. When respondent has complied with such require- 
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ments a supplemental order will be issued in this proceeding 
terminating this suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,746) 


In re ARNOLDY AND SONS, INC. P&S Docket No. 4377. Decided 
March 24, 1971. 


Packer—Failure to pay when due—Cease and desist—Consent 


Respondent Dearborn Packing Company, formerly named Arnoldy and Sons, 
Inc., is ordered to cease and desist from failing to pay, when due, the 
full purchase price of livestock purchased in commerce and purchasing 
livestock in commerce while respondent’s current liabilities exceed its 
current assets unless respondent pays the full purchase price at time 
of purchase. 


James E. Andrews for complainant. 
Ostrowski, Wilson & Gelanger, Detroit, Mich., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on October 9, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On March 4, 1971, respondent filed an amended answer in which 
it admits the jurisdictional allegations of the Complaint except 
that on September 28, 1970, its articles of incorporation were 
amended changing its name from Arnoldy and Sons, Inc., to Dear- 
born Packing Company. It neither admits nor denies the remain- 
ing allegations in the Complaint, waives oral hearing and the 
report of the Hearing Examiner, and consents to the issuance of 
a specified order with findings of fact and conclusions, for the 
purposes of this proceeding only, based upon the allegations con- 
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tained in the Complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Dearborn Packing Company, formerly named Arnoldy 
and Sons, Inc., hereinafter referred to as the respondent, is a 
corporation with its principal place of business located 1230 Bland 
Street, Dearborn, Michigan 48120. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


(c) Respondent, at all times material herein, was a packer 
within the meaning and subject to the provisions of the Act. 


2. Respondent, during the period from April 22, 1970, to May 
28, 1970, in 6 separate transactions as set forth in paragraph II 
of the Complaint and Notice of Hearing, in connection with its 
operations as a packer, purchased livestock in commerce and failed 
to pay, when due, the full purchase price of such livestock. 


3. Respondent, during the period from May 6, 1970, to May 28, 
1970, in connection with its operations as a packer, purchased 
livestock in commerce while its current liabilities exceeded its 
current assets, and in connection with the transactions during 
such period, as set forth in Finding of Fact 2 above, failed to pay 
for the livestock at the time of purchase. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has engaged in unfair practices in commerce in viola- 
tion of section 202(a) of the Act (7 U.S.C. 192(a)) and section 
201.43(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has engaged in unfair practices in commerce in viola- 
tion of section 202(a) of the Act, supra. 


Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 


ORDER 


Respondent Dearborn Packing Company, formerly named Ar- 
noldy and Sons, Inc., its officers, directors, agents, and employees, 
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directly or through any corporate or other device, shall cease and 
desist from: 


(1) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; and 


(2) Purchasing livestock in commerce while respondent’s cur- 
rent liabilities exceed its current assets unless respondent pays 
the full purchase price of the livestock at the time of purchase. 


This order shall become effective on the first day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 13,747) 


In re ToM S. NEFF. P&S Docket No. 4448. Decided March 30, 
1971. 


Bond—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without having the required bond coverage. 


Kenneth H. Vail for complainant. 
Thompson & Rees, Colorado City, Texas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on February 8, 1971, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 


On March 4, 1971, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither admits 
nor denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, and consents to the issuance of 
a specified order containing findings of fact and conclusions based 
upon the allegations of the complaint. Complainant has recom- 
mended that the cease and desist order consented to by respondent 
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be issued. Complainant has also recommended that respondent 
not be suspended as a registrant under the Act, because respon- 
dent has complied with the bonding requirement of the Act and 
the regulations. 


FINDINGS OF FACT 


1. (a) Tom S. Neff, hereinafter referred to as the respondent 
is an individual whose address is 1001 East Sixteenth, Colorado 
City, Texas 79512. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Based on the volume of business reported in his annual re- 
port of his livestock buying transactions during the period of 
January 1, 1969, through December 31, 1969, respondent was 
required under the Act and the regulations to increase from 
$10,000 to $45,000 the amount of bond or bond equivalent main- 
tained by him to secure the performance of his dealer obligations. 
Respondent was notified by certified mail on or about November 
4, 1970, of the required increase in his bond coverage. Notwith- 
standing such notice, respondent has continued to engage in the 
business of a dealer buying and selling livestock in commerce for 
his own account, without furnishing the required additional bond 
coverage. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.80). Inasmuch as respondent has consented 
to the issuance of the order set forth below and complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 
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sonable bond or its equivalent, as required under the Act and the 
regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,748) 


In re TERRELL LIVESTOCK COMMISSION Co., INC. P&S Docket No. 
4452. Decided March 31, 1971. 


Shippers proceeds—Sale of consigned livestock to employees—Cease 
and desist—Consent 


Respondent is ordered to cease and desist from failing to deposit shippers 
proceeds promptly, failing to maintain properly its account for such 
proceeds, permitting employees, etc., to purchase livestock consigned to 
respondent for sale on a commission basis, employing or permitting any 
person engaged in buying livestock at the stockyard as a dealer or 
market agency, or any employee of such person, to perform any service 
in connection with the furnishing by respondent of its services, and 
issuing untrue or incomplete accounts of sale. 


J. Richard Studenny for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on February 12, 1971, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging respondent has wil- 
fully violated the Act and the regulations issued thereunder (9 
CFR 201 et seq.). 


On March 2, 1971, respondent filed an answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations and consents to the issuance of a 
specified order containing findings of fact and conclusions based 
upon the allegations of the complaint. Complainant has recom- 
mended that the cease and desist order consented to by respondent 
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be issued. Complainant has also recommended that respondent 
not be suspended as a registrant under the Act, inasmuch as re- 
spondent has complied with the custodial account requirements 
of the Act and regulations. 


FINDINGS OF FACT 


1. (a) The Terrell Livestock Commission Co., Inc., hereinafter 
referred to as the respondent, is a corporation with its principal 
place of business located at Terrell, Texas. 


(b) Respondent is, and at all times material herein, was: 


(1) Engaged in the business of conducting and operat- 
ing the Terrell Livestock Commission Co., Inc., a posted stockyard 
under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock in commerce. 


2. Respondent, during the period from June 30, 1970 through 
September 30, 1970, failed to maintain and use properly its cus- 
todial account for shippers’ proceeds, hereinafter referred to as 
its custodial account, thereby endangering the faithful and prompt 
accounting therefor and payment of the portions thereof due the 
owners or consignors of livestock, in that: 


(a) As of August 11, 1970, registrant had outstanding 
checks drawn on its custodial account in the amount of $28,725.45 
and had to offset said checks, cash in said bank account in the 
amount of $21,671.40 and no deposits in transit or current pro- 
ceeds receivable resulting in a deficiency of $7,054.05 in funds 
available to pay shippers’ proceeds. 


(b) As of September 30, 1970, respondent had outstanding 
checks drawn on its custodial account in the amount of $10,022.11 
and had to offset said checks, cash in said bank account in the 
amount of $2,174.47, no deposits in transit or current proceeds 
receivable, resulting in a deficiency of $7,847.64 in funds available 
to pay shippers’ proceeds. 


(c) Such deficiencies were due, in part, to respondent’s 
failure to deposit in its custodial account, within the time pre- 
scribed by the regulations, an amount equal to the proceeds receiv- 
able from sales of consigned livestock. 
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3. (a) Respondent, on or about the dates and in the transac- 
tions set forth in paragraph III (a) of the Complaint, permitted its 
president, Weldon Jones, an officer-employee of the respondent, to 
purchase as an agent for a third party, Capital Cattle Company, 
Inc., livestock which had been consigned to respondent for sale 
on a commission basis. 


(b) Respondent, on or about the dates and in the transac- 
tions set forth in paragraph III(b) of the Complaint during the 
period from June 4, 1970 through October 29, 1970, when D. L. 
(Doug) Magee was employed by respondent as a starter, and was 
a starter at respondent’s sales of consigned livestock, permitted 
said D. L. Magee to purchase for his own account as a dealer under 
the Act, livestock which had been consigned to respondent for sale 
on a commission basis at the stockyard. 


4. (a) Respondent, at the stockyard, on or about the dates in 
the transactions set forth in paragraph IV of the Complaint, and 
at divers other times during the period from May 7, 1970 through 
October 8, 1970, in accounting to consignors for the sale of their 
livestock, failed to transmit or deliver to said consignors, full, 
true, and correct accounts of sale in that respondent issued ac- 
counts of sale which showed mere numerals and abbreviations as 
the purchasers of the livestock instead of the full, true, and correct 
names of the purchasers. 


(b) Copies of the incomplete and incorrect accounts of sale 
issued in connection with the transactions listed in subparagraph 
(a) of the Complaint were made a part of the accounts and records 
of the respondent. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respondent 
has wilfully violated section 307 and 312(a) of the Act (7 U.S.C. 
208 and 213(a)) and section 201.42 of the regulations (9 CFR 
201.42). 


By reason of the facts set forth in Finding of Fact 3, respon- 
dent has wilfully violated sections 307 and 312(a) of the Act, 
supra, and sections 201.57(a) and 201.66(b) of the regulations (9 
CFR 201.57(a) and 201.66(b) ). 


By reason of the facts set forth in Finding of Fact 4, respon- 
dent has wilfully violated sections 307, 312(a) and 401 of the Act, 
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(7 U.S.C. 208, 213(a) and 221) and section 201.43(a) of the 
regulations (9 CFR 201.43(a)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. (a) Failing to deposit in its custodial account for shippers’ 
proceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)), an amount equal to the proceeds 
receivable from the sale of consigned livestock; and 


(b) Failing to maintain its custodial account for shippers’ 
proceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42). 


2. Permitting any person employed by the respondent as a 
starter or auctioneer, in connection with public sales, or any per- 
son performing duties of comparable responsibility at such sales, 
to purchase livestock for any purpose. 


3. Permitting any officer or other person employed by the re- 
spondent in connection with public livestock sales, to purchase 
consigned livestock for his own speculative account or the accounts 
of others. 


4. Employing or permitting any person engaged in buying live- 
stock at the stockyard as a dealer or market agency, or any em- 
ployee of such person, to perform any service or duty in connec- 
tion with the furnishing by respondent of its services. 


5. Issuing accounts of sale which fail to show the true and cor- 
rect names of the buyers of consigned livestock. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in its business 
as a market agency subject to the Act including true and correct 
copies of accounts of sale and invoices. 


This order shall become effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 
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DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 13,749) 


HOWARD HOLST v. PHILIP FLIFLET and EMERY PETERSON d/b/a 
FLIFLET and PETERSON LIVESTOCK. P&S Docket No. 4440. 
Order of dismissal issued March 8, 1971, by Thomas J. Flavin, 
Judicial Officer. 


COURT DECISION 


SEBASTOPOL MEAT COMPANY, INC., and ROBERT W. SINGLETON v. 
SECRETARY OF AGRICULTURE. March 25, 1971. 


UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


ON PETITION TO SET ASIDE AN ORDER OF SECRETARY OF 
AGRICULTURE 


Before: HAMLEY, BROWNING and DUNIWAY, Circuit Judges 
DUNIWAY, Circuit Judge: 


Sebastopol Meat Company, Inc. (Sebastopol) and Robert W. 
Singleton petition this court to set aside a cease and desist order 
of the Secretary of the Department of Agriculture (Secretary), 
issued under the authority of the Packers and Stockyards Act 
(Act), 7 U.S.C. §§ 181 et seq. 


In a complaint initiated by the Department, Sebastopol and 
Singleton were charged with failing to pay, when due and in full, 
for livestock purchased in commerce, in violation of federal regu- 
lations (9 C.F.R. § 201.43(b)), and with thereby engaging in an 
unfair and deceptive practice in commerce, contrary to 7 U.S.C. 
§ 192(a). A cease and desist order issued against Sebastopol, its 
officers, directors, agents and employees and against Singleton as 
an individual and in any corporate capacity. 


As the case reaches us, the only issue for our consideration is 
the propriety of that part of the cease and desist order which runs 
against Singleton as an individual, as distinguished from Singleton 
as an officer of the corporation. 


As to this phase of the case, the Judicial Officer made the follow- 
ing findings and conclusions: 
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“Respondent Singleton is president of respondent corpora- 
tion and his wife is its vice-president. About June 5, 1967, 
respondent Sebastopol was authorized to issue 2,500 shares 
of its stock to respondent Singleton and his wife. No authori- 
zation exists for issuance of its stock to any other person. 
Respondent Singleton is, and at all times material herein was, 
in complete charge of the operations of the corporation— 
formulating, directing and controlling its policies, practices 
and activities, including buying and paying for livestock for 
its packer operations, and determining when, where and how 
such purchases and payments would be made... . 


“Respondent Singleton was registered under the act as a 
dealer to buy and sell livestock in commerce for his own ac- 
count from 1961 until July 24, 1967, when he became regis- 
tered as a dealer (and is now so registered) buying livestock 
for slaughter purposes only for respondent Sebastopol... . 


“Singleton was named in his individual capacity as a re- 
spondent, he and his wife own the corporation and he is in 
complete charge of all operations of the corporation. .. . 
Singleton is the alter ego of the corporation and we think that 
as an individual he should be proscribed from performing the 
violations found herein. ‘Where the corporate fiction is 
merely an alter ego or business conduit of an individual, it 
may be disregarded in serving the just determination of an 
action.’ 18 Am.Jur.2d p. 526, citing Mayo v. Pioneer Bank 
and Trust Company, 274 F.2d 320 (5th Cir. 1960), cert. de- 
nied 362 U.S. 962.” 


The only express provision in the Act identifying the persons 
against whom a cease and desist order of this kind may issue is 7 
U.S.C. § 193(b), quoted in the margin.’ The only person there 
mentioned is a “packer.” Insofar as the activity here in question 
is concerned, the Act defines the term “packer” to mean “any 
person engaged in the business . . . of buying livestock in com- 
merce for purposes of slaughter... .” 7 U.S.C. § 191(a). It can 
be argued that the term “business,” used in this context, denotes 
activity engaged in on one’s own account, for profit, as distin- 
guished from activity for the account of another, with regard to 


1. “(b) If, after such hearing, the Secretary finds that the packer has violated or is 
violating any provisions of sections 191-195 of this title covered by the charges, he shall 
make a report in writing in which he shall state his findings as to the facts, and shall issue 
and cause to be served on the packer an order requiring such packer to cease and desist from 
continuing such violation. The testimony taken at the hearing shall be reduced to writing and 
filed in the records of the Department of Agriculture.” 
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which the only compensation is a wage or salary. It can also be 
argued that the agency so construed the term because Singleton 
was not required to have a license as a “packer.” We need not 
decide these questions, however, because the Secretary did not 
issue the cease and desist order against Singleton as an individual 
(as distinguished from Singleton as an officer of the corporation) 
on the ground that he was, apart from his function as an officer of 
Sebastopol, engaged in the business of buying livestock in com- 
merce for slaughter on his own account and for profit, and there- 
fore a “packer.”’ Nor does the Secretary, in this court, defend the 
cease and desist order against Singleton as an individual, on this 
ground.” Instead, as is shown by the findings quoted above, he 
relied on the doctrine of alter ego. 


Singleton argues that the doctrine of alter ego was improperly 
applied and that therefore the order should be modified to delete 
the provisions making it run against him individually. He con- 
tends that in the absence of a showing of a fraudulent or inequita- 
ble result the corporate entity of Sebastopol should not be disre- 
garded. In so arguing, Singleton relies on California cases which 
say that fraud or an inequitable result is required as a predicate 
for application of the concept of alter ego. See Quader-Kino A.G. 
v. Nebenzal, 1950, 35 Cal.2d 287, 296, 217 P.2d 650, 656; Norins 
Realty Co. v. Consolidated A. & T. G. Co., 1947, 80 Cal.App.2d 
879, 182 P.2d 593, and Gardner v. Rutherford, 1943, 57 Cal.App.2d 
874, 136 P.2d 48. 


We do not think that state law limitations on the alter ego 
theory or doctrine are necessarily controlling in determining the 
permitted scope of remedial orders under federal regulatory 
statutes. See generally Goodman v. F.T.C., 9 Cir., 1957, 244 F.2d 
584, 590-1. As we there said: 


“‘However, when interpreting a statute the aim of which is 
to regulate interstate commerce and to control and outroot 
some evil practices in it, the courts are not concerned with 
the refinements of common-law definitions, when they en- 
deavor to ascertain the power of any agency to which the 
Congress has entrusted the regulation of the business activity 
or the enforcement of standards it has established.” 





2. The Judicial Officer made a finding of fact which might be argued to preclude applica- 
tion of such a theory. The Secretary found that, during the period in question, Singleton 
was a registered dealer buying livestock for slaughter purposes only for Sebastopol. The 
term ‘“‘dealer” is defined in 7 U.S.C. 201(d) in a manner which clearly differentiates such 
a person from a “packer,”’ defined in 7 U.S.C. § 191 (a). 
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Sebastopol is a creation of the state, and the state courts can 
undoubtedly define and limit the state’s alter ego doctrine in apply- 
ing the state’s laws to Sebastopol. The doctrine of alter ego is 
usually invoked in state courts in private litigation, for the pur- 
pose of defeating the normal rule of state law that the corporation 
shields its owners from liability for its obligations. Since the 
shield was deliberately created by the state to encourage the 
formation and use of capital, it is not surprising that state courts 
impose rather stringent limitations upon a doctrine that is de- 
signed to remove the shield. 


It does not follow that state limitations on the doctrine must 
be accepted in the application of federal regulatory statutes. In 
the case before us, the purpose of the cease and desist order is to 
insure that the regulation will not be thwarted by continued un- 
lawful conduct. It does not impose personal liability upon Single- 
ton for past acts. We think it quite unrealistic to say, in view of 
the findings that we have quoted, that Sebastopol did the acts 
charged but that Singleton did not. Everything that Sebastopol 
did, Singleton did, because Sebastopol, for all practical purposes, 
was Singleton; he was the substance; Sebastopol was the shadow. 
The phrase “alter ego” is an apt description of the Sebastopol- 
Singleton relationship. But there is no magic in the phrase; it is 
the substance that matters. We decline to hold that the Secretary 
can order only the shadow to cease and desist. To do so would 
be to reject fact in favor of fiction. 


The only case authority dealing with the power of the Secretary, 
under this statute, to issue a cease and desist order against an 
individual on the basis of acts done by a corporation, is Bruhn’s 
Freezer Meats of Chicago, Inc., et al. v. United States Dept. of 
Agriculture, 8 Cir., 1971, —— F.2d ——, (No. 20,223, Feb. 23, 
1971). That case differs in its facts, but is authority for the power 
of the Secretary to issue such an order. There are many cases 
that stand for the general principle that the mere form of a busi- 
ness organization is insufficient to shield the practices sought to 
be prohibited from the reach of a federal regulatory agency. See, 
e.g., Electric Bond & Share Co. v. S.E.C., 1938, 303 U.S. 419, 440; 
F.T.C. v. Standard Education Society, 1937, 302 U.S. 112, 119-120; 
H.P. Lambert Co. v. Secretary of Treasury, 1 Cir., 1965, 354 
F.2d 819, 822; Joseph A. Kaplan & Sons, Inc. v. F.T.C. D.C.Cir., 
1965, 347 F.2d 785, 787, n 4; South Carolina Generating Co. v. 
F.P.C., 4 Cir., 1958, 261 F.2d 915, 920; Corn Products Refining 
Co. v. Benson, 2 Cir., 1956, 232 F.2d 554, 565; Keystone Mining 
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Co. v. Gray, 2 Cir., 1941, 120 F.2d 1, 6; Alabama Power Co. v. 
McNinch, D.C.Cir., 1938, 94 F.2d 601, 618; and our own decisions 
in Tractor Training Service v. F.T.C., 9 Cir., 1955, 227 F.2d 420, 
425; Goodman v. F.T.C., 9 Cir., 1957, 244 F.2d 584, 539-94. 


It is true that none of these cases, except Bruhn’s Freezer Meats, 
supra, deals with the Act that is here applicable. It is also true 
that it would be possible to distinguish each of them, on its facts, 
from the facts of this case. Nevertheless, we think that the prin- 
ciple that they announce is applicable here. It is obvious to us that 
a cease and desist order directed to both Sebastopol and Singleton 
is far more likely to assure future compliance with the Act than 
one directed to Sebastopol alone. It is equally obvious that in real- 
ity it was Singleton who committed the violations. 


The petition is denied. 
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(No. 13,750) 


WALLACE FRUIT & VEGETABLE COMPANY v. SOBIECH IRRIGATION 
EQUIPMENT, INC. PACA Docket No. 2-1884. Decided March 
i, leek. 


Breach of grade—Rejection timely—Dismissal 


Where complainant breached the contract by shipping onions that failed 
to grade upon arrival and respondent rejected the shipment within two 
hours after the results of the inspection were known, the rejection 
was timely and with justification, and the complaint is therefore dis- 
missed. 


Complainant pro se. 
Louis H. Sherwin, Middletown, N.Y., for respondent. 
James Horton, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $1,448.05 in con- 
nection with a shipment of onions in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an answer 
thereto, denying liability to complainant and alleging that com- 
plainant breached the parties’ contract by failing to deliver U.S. 
No. 1 onions. 


Since the amount claimed in the formal complaint does not ex- 
ceed $1,500, the shortened method of procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. Pur- 
suant to such procedure, the parties were given the opportunity to 
submit additional evidence in support of their respective positions 
by means of verified statements. No such evidence was submitted. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Will Wallace, Jack 
Wallace and Wade Wallace, doing business as Wallace Fruit & 
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Vegetable Company, whose address is P. O. Box 929, Edinburg, 
Texas. 


2. Respondent, Sobiech Irrigation Equipment, Inc., is a corpo- 
ration whose address is P. O. Box 206, Pine Island, New York. At 
the time of the transaction involved herein, respondent was li- 
censed under the act. 


3. On April 22, 1970, in the course of interstate commerce, com- 
plainant sold to respondent one carload of onions, consisting of 800 
50-pound sacks of U. S. No. 1 medium yellow prepack Grano- 
Granex onions, at an agreed price of $3.75 per sack, f.o.b. as to 
price, U.S. No. 1 delivered as to grade, shipment to be made on 
April 24, 1970, for delivery to respondent at Goshen, New York. 


4. The sale between the parties was negotiated by a broker, C. 
H. Robinson Company, of Pittsburgh, Pennsylvania, which issued 
a Brokers Standard Memorandum of Sale in connection with the 
transaction. 


5. On April 24, 1970, the onions involved in this transaction 
were inspected and graded U.S. No. 1 with no decay at Edinburg, 
Texas. The onions were shipped from Edinburg, Texas, on the 
same day in car PFE 10290. Complainant reduced the price to 
$3.50 per 50-pound sack on date of shipment. 


6. On May 4, 1970, car PFE 10290 arrived at Middletown, New 
York, at 6:00 a.m. The car was placed by the carrier at Goshen, 
New York, at 12:30 p.m., and the carrier notified respondent by 
telephone that the car had been placed at 3:15 p.m. on the same 
date. 


7. On May 5, 1970, at 8:35 a.m., respondent ordered a Federal 
inspection of car PFE 10290. 


8. On May 6, 1970, at 3:30 p.m., car PFE 10290 was inspected 
at Goshen, New York. The inspection certificate reads, in part, as 
follows: 


“Generally firm and dry. Decay range from 1 to 10%, average 
4% Bacterial Soft Rot in various stages, mostly early, some 
advanced.” 


Respondent was notified of the results of the inspection at 4:15 
p.m. on the same date, and immediately informed complainant of 
the results by telephone. At 5:10 p.m. and 5:15 p.m., respectively, 
respondent sent notice by telegram to complainant and to the 
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broker that the car of onions failed to grade U.S. No. 1 upon ar- 
rival. At 5:40 p.m., respondent notified complainant and the broker 
by telegram that it was rejecting the car on account of failure to 
grade U.S. No. 1 upon arrival. 


9. Following the rejection, complainant arranged for the car- 
load of onions to be resold on consignment at New York, New 
York. The resale occurred on May 13, 1970, and complainant re- 
ceived from such resale net proceeds in the amount of $1,351.95. 


10. The formal complaint was filed on August 27, 1970, which 
was within 9 months after the alleged cause of action herein ac- 
crued. 


CONCLUSIONS 


There is no dispute between the parties that complainant agreed 
to sell, and respondent agreed to purchase, the carload of onions in- 
volved herein, consisting of 800 50-pound sacks of medium yellow 
Grano-Granex onions, at an adjusted f.o.b price of $3.50 per 50- 
pound sack. There is also no dispute that the onions were to grade 
U.S. No. 1 upon arrival at destination. The parties agree that re- 
spondent ordered a Federal inspection at Goshen, New York, at 
8:35 a.m. on May 5, 1970, and that the inspection took place at 
3:30 p.m. on May 6, 1970. Complainant contends that respondent 
should have notified complainant or the broker that the car was 
showing trouble upon arrival, and that respondent delayed in or- 
dering a Federal inspection. Respondent alleges that it rejected 
the onions because complainant breached the parties’ contract in 
failing to deliver U.S. No. 1 onions, and that its rejection was 
timely made. 


Complainant contends that the carload of onions arrived at Mid- 
dletown, New York, at 6:00 a.m. on May 3, 1970, and that re- 
spondent was notified of such arrival at 9:00 a.m. on the same 
date. Complainant alleges that although the car was placed at 
Goshen, New York, at 11:00 a.m. on May 4, 1970, respondent de- 
layed in ordering a Federal inspection until 8:35 a.m. on May 5, 
1970. Respondent contends that the carload of onions arrived at 
Middletown, New York, at 6:00 a.m. on May 4, 1970, and that the 
car was placed at Goshen, New York, by the carrier at 12:30 
p.m. on the same date. Respondent alleges that the carrier noti- 
fied respondent that the car had been placed at 3:15 p.m. on May 
4, 1970, and that respondent ordered a Federal inspection at 
8:35 a.m. on May 5, 1970. 








366 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 30 A.D. 366 


The evidence presented by the parties clearly supports the con- 
tentions of respondent as to the times and dates involved herein. 
We find that respondent did not delay in ordering a Federal in- 
spection. The Federal inspection made at Goshen, New York, on 
May 6, 1970, shows the onions in question had an average of 4 per- 
cent decay, which is twice the amount of decay allowable for U.S. 
No. 1 Grano-Granex onions under the regulations (7 CFR 51.- 
3195). We are satisfied that the inspection made on May 6, 1970, 
reflects the condition of the carload delivered to respondent on 
May 4, 1970. Since the onions failed to grade U.S. No. 1 upon ar- 
rival and respondent rejected the shipment within two hours after 
the results of the inspection were known, respondent’s rejection of 
the shipment was timely and with legal justification. Accordingly, 
the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,751) 


JOHN MANNING & Co., INC. v. CONSOLIDATED TOMATO Co., INC. 
PACA Docket No. 2-2024. Decided March 1, 1971. 


Undisputed amount 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER FOR UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $7,683.75 in connection 
with a transaction involving tomatoes shipped in interstate com- 
merce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. Respondent 
filed an answer thereto, in which he admits owing complainant a 
balance of $7,109.75 in connection with this transaction, but de- 
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nies liability to complainant for the full amount claimed in the 
complaint. 


It is provided in section 7(a) of the act (7 U.S.C. 499g), in part, 
as follows: 


“...If, after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admitted 
liability for a portion of the amount claimed in the complaint 
as damages, the Secretary . . . may issue an order directing 
the respondent to pay to the complainant the undisputed 
amount on or before the date fixed in the order...” 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 
$7,109.75. Payment of this amount shall be made within 30 days 
from the date of this order, with interest thereon at a rate of 8 
percent per annum from November 1, 1970, until paid. 


Respondent’s liability for payment of the disputed amount is left 
for subsequent determination in the same manner and under the 
same procedure as if no order for the payment of the undisputed 
amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 13,752) 


BUSHMAN GROWERS SALES, INC. v. MIDWEST FARMS, INC. PACA 
Docket No. 2-1037. Decided March 4, 1971 


Credit limitation—Breach of payment agreement—Termination of contracts 


Where respondent failed to make payments as agreed after receipt of in- 
voices for shipments on varying dates of chipping potatoes sold under 
written and oral contracts, thereby exceeding the $50,000 credit limita- 
tion agreed upon, the seller terminated the contracts and made no 
further shipments. As to the oral contracts where respondent denied 
that these purchases were at the prices claimed by the seller, the evi- 
dence indicates that the prices were in line with market prices in the 
area on the dates involved. Respondent’s counterclaim for loss of profits 
is not supported by the evidence and it is dismissed. Complainant, as 
assignee of the seller, is the proper party complainant and respondent 
is liable to complainant for the net amount remaining due for the 48 
truckloads of potatoes, after all credits are set off, as set forth in the 
complaint. 
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LeRoy W. Gudgeon, Chicago, Ill., for complainant. 
Reese & Parenti, Pontiac, Mich., for respondent. 
Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed on April 23, 1968, it is alleged that 
complainant’s assignor, Bushman Bros., Inc., (hereinafter called 
Bushman Bros.) sold and delivered 48 truckloads of potatoes to 
respondent. Complaint alleged further that the net amount remain- 
ing due from respondent for these potatoes, after all due credits 
are set off, is the sum of $42,078.38, for which complainant makes 
claim. 


A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served on respondent on 
May 23, 1968. A copy of the report of investigation was served on 
complainant on the same date. 


Respondent’s answer was filed on September 6, 1968. An 
amended answer was filed on March 12, 1969. Respondent admits 
entering into the contracts and receiving delivery of the potatoes, 
but denies that any amount is due and owing complainant thereon. 
On March 12, 1969, respondent also filed a set-off and counterclaim 
alleging that Bushman Bros. had agreed to furnish to respondent’s 
consignees potatoes that were guaranteed to chip on arrival; that 
Bushman Bros. shipped potatoes which were rejected by respon- 
dent’s consignees because they failed to chip on arrival; and that 
as the result of these breaches of contract, respondent lost future 
business and was damaged to the extent of $100,000 for which 
amount claim is made. 


An oral hearing requested by respondent was held at Detroit, 
Michigan, on April 10 and 11, and July 28, 29, and 30, 1969.1 
Both parties were represented by counsel. Jerome Bushman and 
Harry Bushman testified for complainant. George Wait and Char- 
les Seyfert testified for respondent. Briefs were submitted by both 
parties. 





1. Included in this hearing were two related reparation proceedings, Bushman Growers 
Sales, Inc. v. A. C. Carpenter, Inc., and Midwest Farms, Inc., PACA Docket No. 2-1038, and 
Bushman Growers Sales, Inc. v. A. J. Rodin, Inc., and Midwest Farms, Inc., PACA Docket 
No. 2-1039. 
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FINDINGS OF FACT 


1. Complainant, Bushman Growers Sales, Inc., is a corporation 
whose address is Liberty Street, Rosholt, Wisconsin. At the time 
of the transactions involved in this proceeding, complainant was 
licensed under the act. 


2. Complainant is the assignee of Bushman Bros., Inc., with re- 
spect to all contracts with or claims, demands, and causes of action 


against Midwest Farms, Inc., involving the sale of potatoes in 
1967. 


38. Respondent, Midwest Farms, Inc., is a corporation whose ad- 
dress is 15415 Woodrow Wilson Avenue, Detroit, Michigan. At the 
time of the transactions involved in this proceeding, respondent 
was licensed under the act. 


4. On or about March 15, 1967, and June 2, 1967, in the course 
of interstate commerce, Bushman Bros. entered into a series of 12 
written contracts with respondent under which Bushman Bros. 
agreed to sell and respondent agreed to buy 138,000 hundredweight 
of chipping stock potatoes, 85% U.S. No. 1, guaranteed to chip on 
arrival, at the prices and for shipment on the dates specified be- 
low: 


For Shipment in 


Week Beginning Price $1.85 F.O.B. Price $1.60 F.O.B. 
July 31, 1967 1,000 cwt. 

August 7 6,000 

August 14 25,000 

August 21 21,000 4,000 cwt. 
August 28 17,000 8,000 
September 4 24,000 
September 11 23,000 
September 18 6,000 
September 25 3,000 


It was subsequently agreed that Bushman Bros. would prepay the 
freight on all shipments to the destinations specified by respondent 
and would invoice the shipments to reflect the f.o.b. price plus 
freight. 


5. In addition to the written contracts described in the preced- 
ing paragraph, during the period of July 28 through August 8, 
1967, in the course of interstate commerce, Bushman Bros. and re- 
spondent entered into a series of oral contracts in which Bushman 
Bros. agreed to sell and respondent agreed to buy 37 truckloads of 
chipping stock potatoes at the prices listed in Finding 7 below, all 
guaranteed to chip on arrival at the agreed destinations. 
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6. Prior to the first shipment of potatoes under the written and 
oral contracts described in the two preceding paragraphs, the con- 
tracting parties agreed that the maximum credit to be extended 
by Bushman Bros. to respondent on the potatoes would be $50,000, 
and that all invoices were to be paid within three weeks from the 
date the same were issued. 


7. The 48 shipments listed below were made by Bushman Bros. 
pursuant to the written and oral contracts described above and 
were shipped, at respondent’s request, from the State of Wiscon- 
sin to various destinations in the States of Michigan, Indiana, 
Pennsylvania, New York, Georgia and Florida: 


Invoice No. Shipping Date Weight Price Remarks * 
5469 7-27-67 42,000 $1,428.00 (1) 
5468 7-29-67 42,000 1,428.00 (1) 
5470 7-29-67 42,500 1,593.75 (1) 
5471 7-29-67 42,000 1,386.00 (1) 
5472 7-29-67 44,000 1,496.00 (1) 
1002 7-31-67 42,000 1,365.00 (2) 
1003 7-31-67 44,000 1,430.00 (2) 
1004 8- 1-67 41,000 1,230.00 (2) 
5473 8- 1-67 42,000 1,260.00 (2) 
1006 8- 2-67 42,000 1,260.00 (2) 
1008 8- 2-67 43,350 1,300.50 (2) 
1009 8- 2-67 42,500 1,275.00 (2) 
1010 8- 3-67 43,000 1,290.00 (2) 
1012 8- 4-67 43,000 1,290.00 (3) 
1013 8- 4-67 41,000 1,230.00 (3) 
1014 8- 4-67 42,000 1,260.00 (3) 
1016 8- 4-67 44,000 1,408.00 (2) 
1017 8- 4-67 42,000 1,344.00 (2) 
1018 8- 4-67 42,000 1,218.00 (2) 
1019 8- 4-67 42,000 1,218.00 (2) 
1020 8- 4-67 45,710 1,257.00 (2) 
1027 8- 4-67 45,000 1,237.50 (2) 
1030 8- 4-67 44,000 1,408.00 (2) 
1052 8- 4-67 44,673 1,228.50 (2) 
1021 8- 5-67 42,500 1,147.50 (2) 
1023 8- 5-67 40,000 1,160.00 (2) 
1024 8- 5-67 43,000 1,290.00 (3) 
1025 8- 5-67 42,000 1,344.00 (2) 
1031 8- 5-67 41,000 1,312.00 (2) 
1032 8- 5-67 43,000 1,376.00 (2) 
1033 8- 5-67 40,000 1,280.00 (2) 
1035 8- 5-67 44,000 1,408.00 (2) 
1036 8- 5-67 42,000 1,302.00 (2) 
1037 8- 5-67 43,000 1,376.00 (2) 


1038 8- 5-67 41,000 1,312.00 (2) 
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Invoice No. Shipping Date Weight Price Remarks * 
1039 8- 5-67 42,000 1,344.00 (2) 
1051 8- 7-67 42,000 1,200.00 (4) 
1056 8- 7-67 42,500 1,296.25 (4) 
1057 8- 7-67 40,000 1,280.00 (5) 
1044 8- 8-67 43,000 1,376.00 (5) 
1053 8- 8-67 45,000 1,350.00 (4) 
1054 8- 8-67 42,000 1,260.00 (4) 
1055 8- 8-67 42,000 1,376.06 (5) 
1059 8- 8-67 39,000 1,248.00 (5) 
1060 8- 8-67 40,000 1,220.00 (4) 
1061 8- 8-67 40,000 1,240.00 (5) 
1075 8- 8-67 38,000 1,121.00 (4) 
1076 8- 8-67 46,960 1,149.05 (4) 


* (1)—Oral contract—prior to written contract period 
(2)—Oral contract—in excess of written contract amount 
(3)—Applied to written contract for 7-31-67 to 8-6-67 
(4)—Applied to written contract for 8-7-67 to 8-13-67 
(5)—Oral contract 


8. Bushman Bros. sent to respondent an invoice on each load on 
the day of shipment or the next day. The invoices totaled $62,609.- 
05. 


9. On August 8, 1967, Bushman Bros. notified respondent that 
no further shipments of potatoes would be made under the written 
or oral contracts since respondent had not, as of that date, paid 
for any of the potatoes that had been shipped and was, therefore, 
in excess of the $50,000 credit limitation. 


10. The first payment made by respondent to Bushman Bros. 
was on August 24, 1967, for invoices 1056 and 1075 in full. Subse- 
quently, respondent paid 1051 and 1076 in full. 


11. Respondent made protest to Bushman Bros. with respect to 
10 of the 48 shipments listed in Finding 7 because respondent’s 
customers complained as to the chipping quality of the potatoes 
upon arrival. The other loads were accepted without complaint. 
Two of these 10 protested loads (1018 and 1019) were subse- 
quently accepted by respondent’s customers and respondent paid 
Bushman Bros. in full. The remainder of the protested loads were 
resold or otherwise disposed of by respondent and were settled for 
by subsequent agreement between the parties for the amounts in- 
dicated in the following tabulation: 
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Amt. Paid Bushman 


Invoice No. Bros. by Agreement 

5468 $ 903.00 
5472 946.00 
1020 914.20 
1027 999.36 
1052 848.79 
1025 798.00 
1055 1,075.00 
1059 936.00 

Total: $7,420.35 


12. Between June 27 and September 12, 1967, respondent sold to 
Bushman Bros. 55,525 used potato bags at an agreed price of 714 
cents each, resulting in a credit of $4,164.37 due from Bushman 
Bros. to respondent. 


13. Bushman Bros. owes respondent $985 in brokerage in con- 
nection with 18 truckloads of potatoes sold by Bushman Bros. to 
A. C. Carpenter, Inc., during August 1967, which sales were ne- 
gotiated by respondent. 


14. The net amount due from respondent to complainant on the 
shipments of potatoes listed in Finding 7, after deducting the 
credits due from complainant to respondent described in Findings 
12 and 18 is $42,078.38. 


15. The formal complaint was filed within 9 months after the 
accrual of the causes of action. 


CONCLUSIONS 


Complainant alleged in the formal complaint that on March 15, 
1967, and June 2, 1967, Bushman Bros. entered into 12 written 
contracts for the sale to respondent of a total of 138,000 hundred- 
weight of chipping potatoes as set forth in Finding 4. It is further 
alleged that between July 27 and August 8, 1967, inclusive, Bush- 
man Bros. orally contracted to sell to respondent an additional 37 
loads of chipping potatoes at prices which were higher than under 
the written contracts as set forth in Finding 5. Complainant seeks 
an award of reparation of $42,078.38, which is alleged to be the 
unpaid purchase prices of 7 of the 11 loads of potatoes shipped 
under the written contracts and 29 of the 37 loads shipped under 
the subsequent oral contracts, less certain credits due respondent. 


Respondent in its amended answer admitted the written con- 
tracts. As to the alleged oral contracts, the answer reads ‘“Respon- 
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dent admits the purchase of certain potatoes... but denies same 
was at the prices set forth and alleges that said potatoes were pur- 
chased on the [written] contracts...” 


The evidence establishes that the written contracts were entered 
into between Jerome Bushman, a salesman of Bushman Bros., and 
George Wait, President of respondent. Copies of the 12 contracts 
which are signed by Bushman and Wait were received in evidence. 
It is undisputed that several days prior to July 27, 1967, Bush- 
man and Wait discussed shipment of potatoes under the written 
contracts which had a starting date of July 31. Bushman’s testi- 
mony as to this conversation is in substance as follows: He told 
Wait the potatoes were not ready for shipment under the written 
contracts. Wait said he needed additional potatoes now and he 
asked Bushman to see if he could obtain some elsewhere. Bushman 
found some growers who had potatoes available for shipment at $3 
per hundredweight f.o.b and he so informed Wait. Wait agreed to 
buy a truckload at that price, plus 75 cents for freight, for ship- 
ment to Kalamazoo and Lansing, Michigan. Bushman further 
testified that he and Wait similarly agreed on the quantity and 
delivered price of each of the other 36 loads and that respondent 
made no objection to the prices invoiced by Bushman on the 37 
loads. 


The testimony of Wait is to the effect that during the conver- 
sation in July Bushman said the potatoes were ready for shipment 
and Bushman Bros. wanted to start shipping potatoes under the 
written contracts prior to July 31, and that he told Bushman he 
would contact his customers to see if they could take earlier de- 
livery. According to Wait no price was mentioned at that time or 
subsequently when he ordered shipment. Wait testified further 
that when the first invoices on the 37 loads were received he ob- 
jected to the prices therein and Bushman said he would issue cor- 
rected ones based on the f.o.b. prices in the written contracts. 


The testimony of Jerome Bushman was corroborated to large 
extent by Harry Bushman, President of Bushman Bros., who 
stated that he listened to most of the conversations between 
Jerome Bushman and Wait. Complainant’s evidence includes 
copies of the 48 invoices which respondent admittedly received, 
and a sales book maintained by Harry Bushman and his wife in 
which is recorded each of the 48 shipments, including a notation 
as to whether shipped on an oral or written contract. According 
to Harry and Jerome Bushman, the entries made in the sales book 
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were taken from temporary sales slips prepared by Jerome Bush- 
man at the time Wait ordered shipment of each of the 48 loads. 
In addition, complainant submitted in evidence bulletins issued 
by Tabb Potato Service, an international crop reported company, 
which are extensively used by potato growers and handlers. The 
bulletin dated July 27, 1967, reads as follows: 


“In Wisconsin, the market for chipping potato stock this week 
is around $3:00 per cwt. FOB and shipments are very light 
because of just getting started in that area.” 


The bulletin for the week of August 3, 1967, reports prices from 
$2.50 to $3 per cwt. with light volume. Excluding freight charges, 
which ranged from 60 cents to $1.15 depending on the destination 
specified by Wait, the prices invoiced by Bushman Bros. on the 37 
loads shipped under the claimed oral contracts are in line with 
these market prices. In no instance was this f.o.b. price more than 
10 cents above the price paid by Bushman Bros. to the grower. 
Respondent resold these potatoes at prices in excess of those in- 
voiced by Bushman Bros. For example, invoices 1009 and 1010 
were for $3 per bag, including 75 cents for freight, whereas re- 
spondent invoiced these loads to its customers at $3.25 per bag. 


As urged by complainant in its brief, it is improbable that the 
growers with whom Bushman Bros. had contracted to fill the 
written contracts would agree to accelerate shipment under such 
contracts or treble the number of loads to be shipped during the 
first two weeks when such growers could sell them at market prices 
which were considerably higher than their contract price with 
Bushman Bros. On the basis of the whole evidence it is concluded 
that complainant has sustained the burden of proving by a pre- 
ponderance of the evidence that Bushman Bros. orally contracted 
to sell to respondent the 37 truckloads of potatoes on the terms 
set forth in Findings 5 and 7. 


Complainant alleged in the formal complaint that the agreed 
maximum amount of credit to be allowed respondent on both the 
written and oral contracts was $50,000. It is further alleged that 
on August 9, 1967, the total amount unpaid on the invoices ex- 
ceeded $50,000 and the contracts were terminated. Respondent 
denied these allegations in its amended answer. The testimony 
of Jerome and Harry Bushman support the allegations of the 
complaint. Harry Bushman testified that on August 8, 1967, he 
telephoned Wait and told him that the credit limitation had been 
exceeded and no further shipments would be made. Wait testified 
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that Harry or Jerome Bushman always mentioned the $50,000 
limit. Although Wait denied Bushman said the contracts were 
terminated, he admitted Bushman told him on August 8 that re- 
spondent had exceeded its credit and some other arrangements 
would have to be made if shipments were to continue. In our 
opinion, the preponderance of the evidence supports complainant’s 
allegations. The invoice value of the 48 truckloads shipped at re- 
spondent’s request through August 8, 1967, totaled $62,609.05. 
The first payment made by respondent was on August 24, 1967. 


Complainant alleged in the formal complaint that protests were 
made by respondent on seven loads, invoices 5468, 5472, 1020, 
1025, 1027, 1052 and 1055. Respondent denied this allegation 
and alleged that other loads were protested. The sales book of 
Bushman Bros. indicates that respondent complained about the 
seven loads previously mentioned, plus invoices 5470, 1018, 1019 
and 1059. As to each of these 11 loads there are one or more no- 
tations such as “Protection against decline,” “Protested” and ‘“‘Re- 
jected.” Wait submitted a list of protested loads which included 
those in the sales book of Bushman Bros., except 5470, plus 1051, 
1056, 1060, 1075 and 1076. Wait testified no protest was made on 
5470 or 1051 and no loss was sustained on 1018 or 1019. Invoices 
1018, 1019 and 1051 were paid in full by respondent. Wait offered 
no testimony that complaints were made on 1056, 1060, 1075 and 
1076. Except for 1060, these invoices also have been paid by re- 
spondent in full. On the basis of the evidence we have found that 
respondent complained as to the chipping quality of the potatoes 
in 10 loads, those listed in Finding 11. 


Complainant alleged in the formal complaint that invoices 5468, 
5472, 1020, 1025, 1027, 1052, 1055 and 1059 had been satisfactorily 
adjusted and payment received. Respondent admitted this allega- 
tion. The testimony of Jerome Bushman and Wait is consistent 
with these allegations. 


Complainant stated in its brief that, in view of the testimony 
of Wait concerning the disposition of loads 1020, 1027 and 1055, 
it is obvious that a fraud was worked upon Bushman Bros. and 
the settlement as to these loads should be set aside and an addi- 
tional $605.94 awarded to complainant. At the oral hearing Wait 
testified that he told Jerome Bushman the amount realized on each 
of the three loads and that Bushman agreed to the lesser sum 
which respondent paid. According to Wait, on 1020 respondent 
received $1,371.30 its full invoice price and paid Bushman Bros. 
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the agreed sum of $914.20; on 1027, respondent realized $1,246.79 
and paid Bushman Bros. $999.36; and on 1055 respondent realized 
$1,287 and remitted $1,075. Jerome Bushman testified that he 
understood the amount reported by Wait on these loads was the 
gross proceeds which respondent would pay, less 10 cents per 
hundredweight brokerage. Bushman denied being told as to any 
of these loads that no loss had been sustained by respondent or 
that the amount realized by respondent was substantially higher 
than that remitted. On invoice 1020, complainant asks for 
$342.80, the difference between the invoice price of $1,257 and 
the $914.20 paid by respondent. On invoice 1027, complainant 
seeks $93.14, the difference between the invoice price of $1,237.50, 
less cartage of $100 and brokerage of $45, or $1,092.58, and the 
amount paid by respondent of $999.36. As to invoice 1055, com- 
plainant seeks $170, the difference between the $1,287 realized 
by respondent, less brokerage of $42, or $1,245, and the sum paid 
by respondent of $1,075. 


Complainant’s request is in effect a motion for leave to amend 
the complaint to include reparation for these three truckloads. 
Section 47.6(d) of the rules of practice (7 CFR 47.6(d)) provides 
that a complaint may be amended at any time prior to the close 
of the hearing. Since the motion to amend was not timely filed, 
it must be denied. 


The next question concerns respondent’s counterclaim for al- 
leged loss of profits sustained as the result of the failure of Bush- 
man Bros. to ship potatoes of the quality required by the con- 
tracts. Wait testified that respondent had four contracts for the 
sale of chipping potatoes during 1967, one with Seyfert Foods, 
Inc., for 100,000 hundredweight, another with A. C. Carpenter, 
Inc., for 60,000 hundredweight, a third with Cross & Peters for 
16,000 hundredweight, and the fourth with F & G Produce for 
15,000 hundredweight. Wait further testified that these contracts 
were cancelled by the purchasers after partial deliveries because 
of the poor quality of the potatoes shipped by Bushman Bros. and 
that respondent sustained a loss of profits on the cancelled por- 
tions as follows: Seyfert Foods, Inc., 30 cents per hundredweight 
on 42,300 hundredweight; A. C. Carpenter, Inc., 25 cents per 
hundredweight on 42,000 hundredweight; Cross & Peters, 15 cents 
per hundredweight on 5,000 hundredweight; F & G Produce, 25 
cents per hundredweight on 12,000 hundredweight. According to 
Wait, the loss is the difference between the price it had with 
Bushman Bros. and the higher price it had with its customers. 
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Respondent submitted in evidence two written contracts. One 
was with Seyfert Foods, Inc., dated July 5, 1967, for 100,000 
hundredweight of bulk chipping potatoes of good quality, guaran- 
teed to chip on arrival, at $2.75 per hundredweight delivered for 
August 1967, and $2.50 per hundredweight delivered for Septem- 
ber and October 1967. The other contract with Cross & Peters, 
dated June 30, 1967, calls for 16,000 hundredweight of bulk 
chipping potatoes of good quality at the same prices for the same 
months as the other contract. There is no evidence as to the terms 
of the other two contracts which were oral, except the quantity 
as testified to by Wait. 


Wait did not testify when any of the contracts were cancelled. 
The only other witness called by Midwest in support of its counter- 
claim, Charles Seyfert, President of Seyfert Foods, Inc., testified 
that he cancelled the contract with respondent because the potatoes 
placed in storage deteriorated. He did not say when the cancella- 
tion occurred. This witness testified further that a number of 
loads were received from respondent about the middle of Septem- 
ber as to which he had no complaint; that he began placing po- 
tatoes in storage about that time; and that he received a large 
number of potatoes from respondent after September 30, 1967. 
The indication is that there was no cancellation, at least prior to 
September 30, 1967, the last day for shipment under the written 
contracts between respondent and Bushman Bros. 


The evidence submitted by respondent is clearly inadequate to 
support its counterclaim. Accordingly, the counterclaim should 
be dismissed. 


Respondent contends in its brief that complainant is not the real 
party in interest in this proceeding. It states that its original 
dealings and contracts were with Bushman Bros., not with Bush- 
man Growers Sales, Inc.; that complainant failed to prove that 
the assignment of the causes of action from Bushman Bros., to 
Bushman Growers Sales, Inc., was supported by a valuable con- 
sideration; and that such assignment was made without respon- 
dent’s consent. We find no merit to this defense. A written as- 
signment of the cause of action was made by Bushman Bros., to 
Bushman Growers Sales, Inc., on December 20, 1967. The assign- 
ment recites a consideration of $10 and other good and valuable 
consideration paid in hand. No evidence to the contrary was 
offered. A statement of consideration in a contract is prima facie 
evidence thereof which must stand in the absence of evidence to 
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the contrary. 17 C.J.S., Contracts, section 73. Moreover, notice 
to, or the consent of, the debtor is not essential to the validity of 
an assignment of the assignor’s entire claim. Spoor v. Q. & C. Co., 
162 F.2d 529 (7th Cir. 1947) ; 6 C.J.S., Assignments, section 75. 


The balance due and owing from respondent on the 48 truck- 
loads of potatoes is $47,227.75. Deducting credits due respondent 
of $4,164.37 for used sacks and $985 for brokerage, leaves the sum 
of $42,078.38. The failure of respondent to pay this sum to com- 
plainant is in violation of section 2 of the act. Reparation should 
be awarded to complainant in the amount of $42,078.38, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $42,078.38, with interest there- 
on at the rate of 8 percent per annum from September 1, 1967, 
until paid. 


Respondent’s counterclaim is dismissed. 


Copies of this order shall be served on the parties. 


(No. 13,753) 


BUSHMAN GROWERS SALES, INC. v. A. C. CARPENTER, INC., and 
MIDWEST FARMS, INC. PACA Docket No. 2-1038. Decided 
March 4, 1971. 


Credit limitation—Resumption of shipment under lapsed contracts— 
Guaranty of payment not established 


Where complainant failed to establish that respondent Carpenter agreed to 
be responsible to pay for shipments of potatoes ordered by Midwest, 
the complaint against Carpenter is dismissed. Carpenter did agree to 
pay the seller directly for shipments that were ordered through Mid- 
west for Carpenter’s account, and did pay for the 18 shipments so 
ordered. Respondent Midwest’s counterclaim for loss of profits is not 
supported by the evidence and it is dismissed. Complainant, as assignee 
of the seller, is the proper party complainant and respondent Midwest 
is liable to complainant for the 22 truckloads of potatoes purchased by 
it from the seller. 
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LeRoy W. Gudgeon, Chicago, IIl., for complainant. 
Anfuso & Kroll, New York, N.Y., for respondent A. C. Carpenter, Inc. 
Reese & Parenti, Pontiac, Mich., for respondent Midwest Farms, Inc. 
Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed on April 23, 1968, it is alleged that 
complainant’s assignor, Bushman Bros., Inc., (hereinafter called 
Bushman Bros.) entered into an oral agreement with respondent 
A. C. Carpenter, Inc., (hereinafter called Carpenter) and with 
respondent Midwest Farms, Inc., (hereinafter called Midwest) 
in which it was agreed that Bushman Bros. would resume ship- 
ments of potatoes under certain lapsed contracts with Midwest, 
said shipments to be made as requested by Midwest; that Bush- 
man Bros. would invoice Carpenter for such shipments and would 
send copies of the invoices to Midwest; and that either Midwest 
or Carpenter could pay for these shipments but that Carpenter 
would be responsible for the payment of such invoices under any 
circumstances. It is further alleged that Midwest requested Bush- 
man Bros. to invoice Carpenter for certain additional amounts 
over and above the agreed contract prices which amounts were to 
be paid Midwest as commission or brokerage on such shipments. 
Complainant alleges that during August and September 1967, 
Bushman Bros. shipped 48 loads of potatoes to respondents under 
said contracts; that commissions of $985.00 were credited to Mid- 
west in connection with such shipments; that respondents have 
paid for 26 of the shipments; and that 22 of the invoices remain 
unpaid in a total amount of $24,231.26, for which amount claim is 
made against respondents. 


Copies of the complaint and of the report of investigation pre- 
pared by the Department were served on Midwest and on Carpen- 
ter on May 23, 1968. A copy of the report of investigation was 
served on complainant on the same date. Carpenter filed an an- 
swer on June 10, 1968, and an amended answer on March 11, 1969. 
Midwest filed an answer on September 6, 1968, and a supplemental 
and amended answer together with a set-off and counterclaim on 
March 12, 1969. 
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Carpenter denies entering into the alleged three-way contract 
under which it would be responsible for shipments ordered by and 
delivered to Midwest. Carpenter admits that it purchased 18 
truckloads of potatoes for its own account from Midwest which 
potatoes were supplied by Bushman Bros., but states that these 
potatoes have been fully paid for. Carpenter alleges, further, 
that there was no agreement in writing under which it promised 
or guaranteed to pay the debts or defaults of Midwest, and there- 
fore asserts the statute of frauds as an affirmative defense. 


Midwest denies the three-way contract involving Carpenter and 
denies being indebted to complainant in any amount on account 
of the shipments of potatoes alleged in the complaint. By way of 
set-off and counterclaim, Midwest alleges that Bushman Bros. 
agreed to furnish potatoes to Midwest which were to be of suitable 
chipping quality and guaranteed to chip on arrival at destination ; 
Bushman Bros. failed and refused to furnish potatoes of the qual- 
ity agreed upon in that the potatoes that were furnished did not 
chip on arrival; that as the result of such breaches of contract, 
Midwest was unable to fulfill contracts with its consignees and 
thereby not only lost the profits on the shipments, but also lost 
future business from said consignees. Midwest alleges that it was 
damaged in the amount of $100,000 and makes counterclaim for 
such amount. 


An oral hearing requested by respondents was held at Detroit, 
Michigan, on April 10 and 11, and July 28, 29, and 30, 1969.! All 
parties were represented by counsel. Jerome Bushman and Harry 
Bushman testified for complainant. George Wait and Charles 
Seyfert testified for Midwest. Anthony C. Carpenter testified for 
Carpenter. Briefs were submitted by all parties. 


FINDINGS OF FACT 


1. Complainant, Bushman Growers Sales, Inc., is a corporation 
whose address is Liberty Street, Rosholt, Wisconsin. At the time 
of the transactions involved in this proceeding, complainant was 
licensed under the act. 


2. Complainant is the assignee of Bushman Bros., Inc., with 
respect to all contracts with or claims, demands, and causes of 
action against Midwest Farms, Inc., and A. C. Carpenter, Inc., 
involving the sale of potatoes in 1967. 





1. Included in this hearing were two related reparation proceedings, Bushman Growers 
Sales, Inc. v. Midwest Farms, Inc., PACA Docket No. 2-1037, and Bushman Growers Sales, 
Inc. v. A. J. Rodin, Inc., and Midwest Farms, Inc., PACA Docket No. 2-1039. 
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3. Respondent Midwest Farms, Inc., is a corporation whose 
address is 15415 Woodrow Wilson Avenue, Detroit, Michigan. 
At the time of the transactions involved in this proceeding, this 
respondent was licensed under the act. 


4. Respondent A. C. Carpenter, Inc., is a corporation whose 
address is Old Mill Road, Watermill, New York. At the time of 
the transactions involved in this proceeding, this respondent was 
licensed under the act. 


5. On or about March 15, 1967, and June 2, 1967, in the course 
of interstate commerce, Bushman Bros. entered into a series of 
written contracts with Midwest under which Bushman Bros. 
agreed to sell and Midwest agreed to buy 138,000 hundredweight 
of chipping stock potatoes, 85% U.S. No. 1, guaranteed to chip on 
arrival, at the prices and for shipment on the dates specified be- 
low: 


For Shipment in 


Week Beginning Price $1.85 F.O.B. Price $1.60 F.O.B. 
July 31, 1967 1,000 cwt. 

August 7 6,000 

August 14 25,000 

August 21 21,000 4,000 cwt. 
August 28 17,000 8,000 
September 4 24,000 
September 11 23,000 
September 18 6,000 
September 25 3,000 


It was subsequently agreed that Bushman Bros. would prepay the 
freight on all shipments to the destinations specified by Midwest 
and would invoice the shipments to reflect the f.o.b. price, plus 
freight. 


6. In addition to the written contracts described in the preced- 
ing paragraph, Bushman Bros. and Midwest entered into a series 
of oral contracts for the sale of chipping stock potatoes before. 
during and subsequent to the period covered by the written con- 
tracts mentioned above. 


7. Prior to the first shipment of potatoes under the written and 
oral contracts described in the two preceding paragraphs, the 
contracting parties agreed that the maximum credit to be ex- 
tended by Bushman Bros. to Midwest on the potatoes would be 
$50,000, and that all invoices were to be paid within three weeks 
from the date the same were issued. 
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8. On or about August 14, 1967, Bushman Bros. agreed to bill 
Carpenter directly for all shipments that Midwest ordered for 
Carpenter and agreed that certain commissions or brokerages 
would be added to the invoice price on such shipments, which 
amounts were to be paid by Bushman Bros. to Midwest. 


9. Pursuant to the direct billing arrangement described in the 
preceding paragraph, during the period of August 14 through 
August 25, 1967, Midwest ordered 18 truckloads of potatoes from 
Bushman Bros. for Carpenter’s account to be shipped from the 
State of Wisconsin to consignees in other states, said shipments 
to be invoiced directly to Carpenter. These shipments were ac- 
cepted by the consignees and have been paid for in full by Carpen- 
ter. 


10. In accordance with the agreement between Bushman Bros. 
and Midwest, the invoices to Carpenter on the 18 shipments de- 
scribed in the previous paragraph were increased by agreed 
amounts ranging between $.05 and $.25 per hundredweight to 
cover Midwest’s brokerage or commission. The total brokerage 
thus obtained on the 18 shipments was $985.00 and Bushman Bros. 
has credited Midwest’s account for this amount. 


11. Pursuant to the oral and written contracts between Bush- 
man Bros. and Midwest, and at the request of Midwest, during 
the period of September 12 through September 30, 1967, Bushman 
Bros. shipped 30 truckloads of chipping stock potatoes from the 
State of Wisconsin to consignees in other states. These shipments 
were not purchased by or for the account of Carpenter, and Car- 
penter had no connection with them or liability for them. Midwest 
has paid for 8 of the shipments and the 22 shipments listed below 
have not been paid for: 


Invoice No. Shipping Date Weight Price 
1767 9-12-67 45,100 $ 992.20 
1768 9-12-67 47,360 1,041.92 
1769 9-12-67 45,190 994.18 
1770 9-12-67 42,660 938.52 
1772 9-12-67 50,270 1,231.61 
1773 9-12-67 40,000 1,140.00 
1792 9-13-67 44,280 974.16 
1793 9-13-67 45,890 1,009.58 
1794 9-13-67 46,970 1,033.34 
1795 9-13-67 46,210 1,016.62 
1796 9-13-67 46,000 1,127.00 


1825 9-13-67 43,000 1,204.00 
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Invoice No. Shipping Date Weight Price 
1826 9-13-67 40,000 1,120.00 
1945 9-13-67 42,540 1,191.12 
1946 9-13-67 44,750 1,096.37 
1943 9-18-67 46,760 1,197.28 
2712 9-19-67 38,860 1,088.08 
2713 9-19-67 40,540 1,135.12 
1948 9-27-67 40,000 1,180.00 
1949 9-30-67 43,480 1,217.44 
1950 9-30-67 37,940 1,062.32 
1951 9-30-67 44,300 1,240.40 

Total Due $24,231.26 


12. Although demand has been made, Midwest has failed to pay 
the purchase price of the 22 shipments listed in the preceding 
paragraph. 


18. The formal complaint was filed April 23, 1968, which was 
within 9 months after the accrual of the causes of action. 


CONCLUSIONS 


Complainant’s case against Carpenter, with respect to the 22 
shipments that have not been paid for, is based upon an alleged 
agreement between Bushman Bros. and Carpenter whereunder 
Carpenter assumed full liability for potatoes that Bushman Bros. 
shipped to Midwest. Complainant contends that by August 8, 
1967, Midwest had exhausted its $50,000 line of credit and Bush- 
man Bros. had cut off further shipments of potatoes to Midwest 
for this reason. To induce Bushman Bros. to resume shipments, 
complainant alleges that Carpenter agreed to assume liability for 
shipments of potatoes ordered by Midwest and that the loads of 
potatoes involved in this complaint were shipped on the basis 
of this agreement and assurance. Complainant contends that 
Carpenter was interested in having shipments to Midwest resumed 
since Carpenter owned a one-third interest in Midwest. 


Complainant’s proof of such an agreement is not convincing. 
Harry Bushman, President of Bushman Bros., testified that the 
agreement was reached in a series of telephone conversations with 
George Wait of Midwest on August 8 and 9, 1967, and with Anth- 
ony C. Carpenter on August 9, 1967. Bushman said he called Wait 
on August 8, 1967, and told him that further shipments of potatoes 
to him were being cut off because he owed Bushman Bros. more 
than $50,000 on past shipments and that he should call upon 
Arnold J. Rodin, Inc., and A. C. Carpenter, Inc., to see if either 





384 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 30 A.D. 378 


of them would send in any money on past shipments or furnish 
a $100,000 bond. Bushman further testified as follows regarding 
this conversation: 


Answer: I stated that I would be interested or would accept 
$50,000.00 direct invoicing to the other two firms. 


Question: A total of $50,000.00 or $50,000.00 each? 


Answer: $50,000.00 each maximum, “but I’ll not take any 
more risk on Midwest Farms, Inc.” 


Question: What if anything did he say to you to your recol- 
lection? 


Answer: He said, “I’ll have to call upon the other two par- 
ties and find out if it is agreeable and I think it is.” 


Bushman testified that he spoke with George Wait again on the 
morning of August 9, 1967, and Wait told him that he had talked 
to A. J. Rodin and A. C. Carpenter and that they had said they 
would go along with complainant’s proposition. 


Bushman testified that he spoke with Anthony C. Carpenter on 
the morning of August 9 as follows: 


Answer: I said, “Did Mr. George Wait call you?” He said, 
“Yes.” Then I said to him, “The only reason I’m 
calling you is because we stopped shipments to him 
and his contract has been terminated on his chip- 
ping potatoes.” 


I said, “You have been using sixty percent, fifty to 
sixty percent, approximately, of that $60,000.00 
that he now owes us. Is it possible that you can 
pay him immediately so we can ship him more 
potatoes?” 


He said, ‘‘No, that he hadn’t gotten the money and 
that he just can’t do it at that precise time.” 


I said, “Alright. Did George talk to you about us 
invoicing you directly?” He said, “Yes.” SoI said, 
“Would it be agreeable if we invoiced A. C. Car- 
penter, Inc.? The maximum credit that we would 
allow would be $50,000.00 or you must pay within 
three months from the date.” 








BUSHMAN GROWERS v. A. C. CARPENTER, INC. 385 
Cite as 30 A.D. 378 


Question: Did you say three months? 


Answer: Three weeks from the first invoice sent. He agreed 
to those terms. 


Bushman stated that the agreement with Carpenter was never 
confirmed in writing. 


Anthony C. Carpenter, President of A. C. Carpenter, Inc., de- 
nied ever having agreed that he or A. C. Carpenter, Inc., would be 
responsible for potatoes that Bushman Bros. shipped to Midwest. 
He denied having any telephone conversation with Bushman on 
August 9 and proved that he was in New York City on August 7, 
8, 9, 1967, and could not have been reached by Bushman on August 
9, 1967. Carpenter stated, further, that he has never spoken to 
Harry Bushman or any other member of the Bushman organiza- 
tion at any time and that he has never done any business directly 
with the Bushman organization. 


Carpenter stated that his firm received several groups of in- 
voices from Bushman Bros. for shipments of potatoes that were 
consigned to customers of Midwest. He instructed his bookkeeper 
to return these invoices to Midwest and, in fact, had to return the 
same invoices to Midwest several times since Midwest kept send- 
ing them back to him. 


As to the 18 shipments of potatoes that Carpenter did pay Mid- 
west for, Anthony C. Carpenter testified that he talked with 
George Wait in the early part of August, 1967, as follows: 


Question: What if anything did Mr. Wait say to you and 
what if anything did you say to Mr. Wait? 


Answer: Well, our office was passing orders on to Mr. Wait 
and he called one of my salesman in the office and 
told him that he could not get anymore credit, the 
Wisconsin people would not ship any more pota- 
toes. The Bushman people would not ship any 
more potatoes because his credit line expired and 
couldn’t fill the orders that were passed on to them. 


Question: Couldn’t fill your orders? 


Answer: That’s right, our orders that were passed. 
He asked me if there would be any objection if I 
would pay Bushman Growers or Bushman Sales— 
I don’t know who it was at that particular time— 
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direct for any potatoes that were shipped to our 
customers, and I told him it didn’t make any differ- 
ence whether I paid Midwest or Bushman as long 
as they went on our orders. 


George Wait’s testimony regarding this conversation was as fol- 
lows: 


Question: Don’t you recall a telephone conversation that you 
had with Mr. Carpenter in Waterville, New York? 


Answer: I certainly do. 


Question: In which the same conversation occurred relating 
to the Carpenter Company? 


Answer: Yes, sir. 


Question: Being billed by Bushman, but the orders continued 
to be placed for shipment through your office? 


Answer: Yes, sir. 


Question: And what was Mr. Carpenter’s response to that 
request? 


Answer: Actually, what he told me at that time is that it 
made no difference to him who he paid for those 
potatoes. I instructed him to pay for those in- 
voices and he said that was fine and he would pay 
Bushman for those invoices. 


Question: And that Mr. Bushman would bill him? 
Answer: Mr. Bushman would bill him; Yes, sir. 


We conclude from the foregoing testimony that complainant has 
failed to prove that Carpenter agreed to be responsible to pay for 
shipments of potatoes ordered by Midwest. Carpenter did agree 
to pay Bushman Bros. directly for any shipments that were or- 
dered through Midwest for Carpenter’s own account. During the 
period of August 14 through August 25, 1967, Carpenter received 
and paid Bushman Bros. for 18 such shipments. None of the 
potatoes involved in this complaint that were shipped subsequent 
to August 25, 1967, were ordered for Carpenter’s account, and 
Carpenter has no liability for them. Accordingly, the complaint 
against Carpenter should be dismissed. 
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We shall consider next the liability of Midwest for the 22 truck- 
loads of potatoes that form the basis for this complaint. The 
evidence shows that these potatoes were shipped at the request 
of Midwest and were delivered to and accepted by the consignees 
named by Midwest. There is no evidence that any of these ship- 
ments or the other 26 shipments paid for were not in compliance 
with contract specifications. No evidence was offered by Midwest 
that any of the 22 truckloads of potatoes have been paid for. It is 
concluded that Midwest is liable to complainant for the invoice 
prices of these 22 truckloads of potatoes in the total amount of 
$24,231.26. 


The next question concerns respondent’s counterclaim for loss 
of profits allegedly caused by the failure of Bushman Bros. to 
deliver potatoes meeting contract specifications.2 Wait testified 
that Midwest had four contracts for the sale of chipping potatoes 
during 1967, one with Seyfert Foods, Inc., for 100,000 hundred- 
weight, another with Cross & Peters for 16,000 hundredweight, 
the third with A. C. Carpenter, Inc., for 60,000 hundredweight, 
and the last with F & G Produce for 15,000 hundredweight. The 
first two contracts which were in writing called for shipment in 
August, September, and October. The shipping periods and prices 
of the other contracts are not shown. According to Wait these 
four contracts were cancelled by the purchasers after partial de- 
liveries because of the poor quality of the potatoes shipped by 
Bushman Bros. 


Wait did not testify when any of the contracts were cancelled. 
The only other witness called by Midwest in support of its counter- 
claim, Charles Seyfert, President of Seyfert Foods, Inc., testified 
that he cancelled the contract with Midwest because the potatoes 
received from Midwest deteriorated in storage. He did not state 
when this cancellation occurred. Admittedly he received a large 
number of loads of potatoes from Midwest after September 30, 
1967, the last day for shipment under the written contracts be- 
tween Midwest and Bushman Bros. It is concluded that the evi- 
dence submitted by Midwest is clearly inadequate to support its 
counterclaim and the counterclaim should be dismissed. 


Respondent contends in its brief that complainant is not the real 
party in interest in this proceeding. It states that its original 


2. Substantially the same counterclaim was pleaded by Midwest in the other two proceed- 
ings referred to in footnote 1. This counterclaim seems to concern all shipments made by 
Bushman Bros. to Midwest under the written and oral contracts. 
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dealings and contracts were with Bushman Bros., not with Bush- 
man Growers Sales, Inc.; that complainant failed to prove that 
the assignment of the cause of action from Bushman Bros., to 
Bushman Growers Sales, Inc., was supported by a valuable con- 
sideration; and that such assignment was made without respon- 
dent’s consent. We find no merit to this defense. A written as- 
signment of the causes of action was made by Bushman Bros., to 
Bushman Growers Sales, Inc., on December 20, 1967. The assign- 
ment recites a consideration of $10 and other good and valuable 
consideration paid in hand. No evidence to the contrary was 
offered. A statement of consideration in a contract is prima facie 
evidence thereof which must stand in the absence of evidence to 
the contrary. 17 C.J.S., Contracts, section 73. Moreover, notice 
to, or the consent of, the debtor is not essential to the validity of 
an assignment of the assignor’s entire claim. Spoor v. Q. & C. 
Co., 162 F.2d 529 (7th Cir. 1947) ; 6 C.J.S., Assignments, section 
75. 


There remains due and unpaid in connection with the potatoes 
shipped by Bushman Bros. to Midwest the total sum of $24,231.26, 
and Midwest’s failure to pay for such shipments is in violation of 
section 2 of the act. Reparation should be awarded to complainant 
in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, Midwest Farms, 
Inc., shall pay to complainant, as reparation, $24,231.26, with 


interest thereon at the rate of 8 percent per annum from October 
1, 1967, until paid. 


The complaint against A. C. Carpenter, Inc., is dismissed. 
The counterclaim of Midwest Farms, Inc., is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 13,754) 


BUSHMAN GROWERS SALES, INC. v. A. J. RODIN, INC., and MIDWEST 
FARMS, INC. PACA Docket No. 2-1039. Decided March 4, 
1971. 


BUSHMAN GROWERS ». A. J. RODIN, INC. 389 
Cite as 30 A.D. 388 


Credit limitation—Resumption of shipment under lapsed contracts— 
Guaranty of payment not established 


Where complainant failed to establish that respondent Rodin agreed to 
pay for shipments of potatoes ordered by Midwest, the complaint 
against Rodin is dismissed. Respondent Midwest’s counterclaim for 
loss of profits is not supported by the evidence and it is dismissed. 
Complainant, as assignee of the seller, is the proper party complainant 
and respondent Midwest is liable to complainant for the 31 loads of 
potatoes received by it less the agreed upon allowance. 


LeRoy W. Gudgeon, Chicago, Ill., for complainant. 
Nussbaum, Stacey and McEvoy, Southfield, Mich., for A. J. Rodin, Inc. 
Reese & Parenti, Pontiac, Mich., for Midwest Farms, Inc. 
Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed April 23, 1968, complainant alleged 
that its assignor, Bushman Bros., Inc., (hereinafter called Bush- 
man Bros.) entered into an oral agreement with respondent A. J. 
Rodin, Inc., (hereinafter called Rodin) and with respondent Mid- 
west Farms, Inc., (hereinafter called Midwest) whereunder it was 
agreed that Bushman Bros. would resume shipments of potatoes 
under certain lapsed contracts with Midwest, said shipments to 
be made as requested by Midwest; that Bushman Bros. would in- 
voice Rodin for such shipments and would send copies of the in- 
voices to Midwest; and that Bushman Bros. might receive checks 
from either Midwest or Rodin for these shipments but that Rodin 
would be responsible for payment of such invoices under any cir- 
cumstances. Complainant alleges, further, that during the months 
of August through November 1967, a number of shipments of 
potatoes were made under this agreement and that invoices cover- 
ing 31 of such shipments in a total amount of $34,977.38 remain 
unpaid, for which amount claim is made against respondents. 


Copies of the complaint and of the report of investigation pre- 
pared by the Department were served on Rodin on May 24, 1968, 
and on Midwest on May 27, 1968. A copy of the report of investi- 
gation was served on complainant on May 27, 1968. Rodin filed 
an answer on June 10, 1968, and an amended answer on Septem- 
ber 6, 1968. Midwest filed an answer on September 6, 1968, and 
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filed an amended and supplemental answer and a set-off and 
counterclaim on March 12, 1969. 


Rodin denies entering into the alleged three-way contract and 
denies that it is responsible for the payment of any shipments of 
potatoes ordered by Midwest. Midwest likewise denies the three- 
way contract and states that the potatoes shipped by Bushman 
Bros. were purchased by Midwest on its own behalf. Midwest 
admits that the potatoes alleged in the complaint were shipped 
but states that some of them were rejected because they were of 
poor quality and not in compliance with contract specifications and 
that such shipments were handled for complainant’s account. By 
way of set-off and counterclaim, Midwest alleges that the potatoes 
furnished by Bushman Bros. failed to chip on arrival as required 
by the contract and, as the result of this breach of contract, Mid- 
west was unable to fulfill contracts with its consignees thereby 
losing profits that would otherwise have been earned as well as 
future business with such customers. Midwest alleges that it 
suffered damages of $100,000 as a result and makes counterclaim 
for such amount. Each respondent requested an oral hearing. 


An oral hearing was held at Detroit, Michigan, on April 10 and 
11, and July 28, 29, and 30, 1969.' All parties were represented 
by counsel. Jerome Bushman and Harry Bushman testified for 
complainant. George Wait and Charles Seyfert testified for Mid- 
west and Arnold J. Rodin testified for Rodin. Briefs were sub- 
mitted by all parties. 


FINDINGS OF FACT 


1. Complainant, Bushman Growers Sales, Inc., is a corporation 
whose address is Liberty Street, Rosholt, Wisconsin. At the time 
of the transactions involved in this proceeding, complainant was 
licensed under the act. 


2. Complainant is the assignee of Bushman Bros., Inc., with re- 
spect to all contracts with or claims, demands, and causes of action 
against Midwest Farms, Inc., and A. J. Rodin, Inc., respondents 
herein. 


3. Respondent Midwest Farms, Inc., is a corporation whose ad- 
dress is 15415 Woodrow Wilson Avenue, Detroit, Michigan. At 





1. Included in this hearing were two related reparation proceedings, Bushman Growers 
Sales, Inc. v. Midwest Farms, Inc., PACA Docket No. 2-1037, and Bushman Growers Sales, 
Inc. v. A. C. Carpenter, Inc., and Midwest Farms, Inc., PACA Docket No. 2-1038. 
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the time of the transactions involved in this proceeding, this re- 
spondent was licensed under the act. 


4. Respondent A. J. Rodin, Inc., is a corporation whose address 
is 7201 West Fort, Detroit, Michigan. At the time of the transac- 
tions involved in this proceeding, this respondent was licensed 
under the act. 


5. On or about March 15, 1967, and June 2, 1967, in the course 
of interstate commerce, Bushman Bros. entered into a series of 
written contracts with Midwest, under which Bushman Bros. 
agreed to sell and Midwest agreed to buy 138,000 cwt. of chipping 
stock potatoes, 85% U.S. No. 1, guaranteed to chip on arrival, at 
the prices and on the dates specified below: 


For Shipment in 


Week Beginning Price $1.85 F.O.B. Price $1.60 F.O.B. 
July 31, 1967 1,000 cwt. 

August 7 6,000 

August 14 25,000 

August 21 21,000 4,000 cwt. 
August 28 17,000 8,000 
September 4 24,000 
September 11 23,000 
September 18 6,000 
September 25 3,000 


The contracting parties subsequently agreed that Bushman Bros. 
would prepay the freight on all shipments to the destinations 
specified by Midwest and would invoice the shipments to reflect 
the f.o.b. price, plus freight. 


6. In addition to the written contracts described in the pre- 
ceding paragraph, Bushman Bros. and Midwest entered into a 
series of oral contracts for the sale of chipping stock potatoes 
prior to, during and subsequent to the period covered by the writ- 
ten contracts mentioned above. 


7. Prior to the first shipment of potatoes under the written and 
oral contracts described in the two preceding paragraphs, the 
contracting parties agreed that the maximum credit to be extend- 
ed to Midwest on the potatoes would be $50,000, and that all in- 
voices were to be paid within three weeks from the dates the same 
were issued. 


8. Bushman Bros. began making shipments to Midwest under 
said oral and written contracts on July 27, 1967. On August 8, 
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1967, Bushman Bros. notified Midwest that no further shipments 
would be made under the contracts due to the fact that Midwest 
had exceeded the credit limitation that the parties had agreed 
upon. 

9. On or about August 11, 1967, Bushman Bros. resumed ship- 
ments of potatoes to Midwest on the assumption that Rodin would 
be liable for the purchase price thereof. 


10. Pursuant to the oral and written contracts described above, 
and at the request of Midwest, during the period August 11 
through December 4, 1967, Bushman Bros. shipped 110 truck- 
loads of chipping stock potatoes from the State of Wisconsin to 
various destinations in other states. These shipments were not 
purchased by or for the account of Rodin, and Rodin had no con- 
nection with them or liability for them. 


11. Midwest has paid the invoice prices or the adjusted prices 
for 79 of the 100 shipments. The remaining 31 shipments are 
listed below: 


Invoice No. Shipping Date Weight Price 
1148 8-11-67 40,000 $ 1,180.00 
1142 8-14-67 41,000 984.00 
1143 8-15-67 43,000 989.00 
1245 8-22-67 45,160 1,106.42 
1380 8-25-67 45,860 1,123.75 
1318 8-26-67 43,000 1,075.00 
1323 8-26-67 43,000 1,118.00 
1390 8-28-67 42,600 1,107.60 
1483 8-31-67 45,020 990.44 
1593 9- 9-67 43,000 1,204.00 
1680 9- 9-67 40,520 1,134.56 
1681 9- 9-67 54,820 1,206.04 
2010 10- 2-67 34,000 969.00 
2011 10- 2-67 42,500 1,253.75 
2029 10- 2-67 46,230 1,017.06 
2031 10- 3-67 42,500 1,190.00 
2032 10- 3-67 46,000 1,288.00 
2036 10- 3-67 38,960 1,090.88 
2037 10- 3-67 43,900 1,229.20 
2030 10- 4-67 45,000 1,035.00 
2033 10- 4-67 35,000 980.00 
2034 10- 4-67 45,000 1,260.00 
2038 10- 4-67 41,900 1,173.20 
2035 10- 5-67 42,000 1,176.00 
2039 10- 6-67 42,640 1,193.92 
2040 10- 6-67 41,800 1,170.40 
2041 10- 6-67 41,320 1,156.96 


2043 10- 7-67 40,100 1,122.80 
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Invoice No. Shipping Date Weight Price 
2042 10- 9-67 45,800 1,282.40 
2044 10-10-67 39,800 1,114.40 
2045 10-10-67 37,700 1,055.60 

$34,977.38 


12. Midwest complained to Bushman Bros. concerning the con- 
dition or size of the potatoes covered by invoices 1323, 1390 and 
2011. Adjusted prices were agreed upon on the first two invoices 
of $817 and $798 respectively. No loss was sustained by Midwest 
on invoice 2011. 


13. The adjusted prices of the two protested loads, plus the in- 
voice prices of the other 29 loads, totals $34,366.38. This amount 
is due and owing to complainant. 


14. The formal complaint was filed April 23, 1968, which was 
within 9 months after the accrual of the causes of action. 


CONCLUSIONS 


The case against Rodin is based upon an alleged agreement in 
which Rodin assumed full liability for potatoes that Bushman 
Bros. shipped to Midwest. Complainant contends that by August 
8, 1967, Midwest had exhausted its $50,000 line of credit and 
Bushman Bros. had cut off further shipments of potatoes to Mid- 
west for this reason. To induce Bushman Bros. to resume ship- 
ments, complainant alleges that Rodin agreed to assume liability 
for shipments of potatoes ordered by Midwest and the loads of 
potatoes involved in this complaint were shipped on the basis of 
this agreement and assurance. Complainant contends that Rodin 
was interested in having shipments to Midwest resumed since 
Rodin owned a one-third interest in Midwest. 


The proof of such an agreement on Rodin’s part is not convinc- 
ing. Harry Bushman, President of Bushman Bros., testified that 
he reached the agreement in a series of telephone conversations 
with George Wait, President of Midwest, on August 8 and 9, 1967, 
and with Arnold J. Rodin, President of A. J. Rodin, Inc., on 
August 9 and 10, 1967. His testimony as to what was purportedly 
agreed upon in these conversations is confused and unclear. Bush- 
man said he called Wait on August 8, 1967, and told him he owed 
more than $50,000 on his account and that there would be no more 
shipments until this indebtedness was reduced. He said that he 
suggested that Wait should call on Arnold J. Rodin, Inc., and A. 
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C. Carpenter, Inc., to see if either of them would send in money 
or furnish a $100,000 bond. Bushman further testified as follows 
regarding this conversation: 


Answer: I stated that I would be interested or would accept 
$50,000 direct invoicing to the other two firms. 


Question: A total of $50,000 or $50,000 each? 


Answer: $50,000 each maximum, “but I’ll not take any 
more risk on Midwest Farms, Inc.” 


Question: What if anything did he say to that to your recol- 
lection? 


Answer: He said, “I’ll have to call upon the other two par- 
ties and find out if it is agreeable and I think it is.” 


Bushman testified that his next conversation with Wait took place 
on the morning of August 9, 1967, as follows: 


Question: What if anything transpired at that time? What 
did you say to Mr. Wait and what did Mr. Wait 
say to you? 


Answer: I said, “George, what did you find out? What’s 
what? What is the news?” 


He said, “Well, I talked with A. J. Rodin and I 
talked with Mr. A. C. Carpenter of A. C. Carpen- 
ter, Inc., and they said they would go along with 
that.” 


Bushman then testified that he talked with Arnold J. Rodin on the 
morning of August 9, 1967, as follows: 


Answer: I got Mr. Rodin on the phone and I said, “Hello, 
Arnold. Did George call you?” 


He said, “Yes.” 


I said, “Well, Midwest Farms is indebted quite 
heavily and we just have to stop shipments to him. 
We cancelled out the contracts unless you are will- 
ing to agree to these terms that we will take a 
risk on your corporation up to the amount of 
$50,000 and that payments must be met on the first 
invoice within three weeks.” 


* * * 
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He said, “Yes, it is agreeable. We will go along 
with that.” But, he said also to me now, “It doesn’t 
matter, Harry, if I mail the bills from this office or 
if George sends you a check from the invoice.” 


I said, “It will not matter but you are wholly and 
solely responsible for that debt.” 


He said, “It is agreeable, go ahead.” 


I said, “The reason we are doing this, Arnold, is 
because you are a director and own one-third in- 
terest in that Corporation.” 


Bushman stated that the “agreement” with Rodin was never 
confirmed in writing. Rodin never paid for any of the shipments 
that Bushman Bros. shipped to Midwest nor acknowledged any 
liability for such shipments in any other manner. 


Arnold J. Rodin denied ever having agreed that he or his firm, 
Arnold J. Rodin, Inc., would be responsible for potatoes that Bush- 
man Bros. shipped to Midwest. He denied having any telephone 
conversations with Bushman on August 9 or 10, 1967, and proved 
that he was away from his office from August 7 through August 
10, 1967, and could not have been reached by Bushman on August 
9 and 10. He stated that when his firm received invoices from 
Bushman Bros. for shipments of potatoes that were consigned to 
customers of Midwest, he forwarded the invoices to Midwest. He 
said he had a telephone conversation with either Harry or Jerome 
Bushman after he received the first group of invoices that pur- 
ported to charge Rodin for potatoes shipped for the account of 
Midwest, in which he said: 


“To the best of my recollection I told him I didn’t understand 
why they were sending me invoices that were supposed to go 
to Midwest Farms because I had nothing to do with Midwest 
Farms’ invoicing or invoices or paying of their bills, and that 
they might as well just send them all out to Midwest because I 
had no interest in them.” 


Finally, George Wait denied that he ever made any agreement 
with Bushman and Rodin whereunder Rodin was to be invoiced 
for or responsible for the payment for shipments that were pur- 
chased by or for Midwest. 


We conclude from the foregoing that complainant has failed to 
prove that Rodin agreed to be responsible for shipments of pota- 
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toes that were sold to Midwest. Accordingly, the complaint against 
Robin should be dismissed. 


We shall consider next the liability of Midwest for the 31 loads 
of potatoes that have not been paid for. Midwest admits purchas- 
ing and receiving these potatoes and admits that they have not 
been paid for. Its defense is that some of the potatoes shipped by 
Bushman Bros. were of poor quality and not in compliance with 
contract specifications. The facts indicate, however, that of the 
110 loads of potatoes that Bushman Bros. sold and shipped to 
Midwest, 95 were received and accepted without protest of any 
kind. Sixty-seven of these unprotested loads have been paid for 
in full, leaving 28 loads unpaid. Of the 15 protested loads, Mid- 
west had paid the full invoice price or an adjusted price on 12 
loads. On the remaining three protested loads, complainant claims 
the full invoice prices on invoices 1323, 1890 and 2011. Wait testi- 
fied that on the first two invoices he and Jerome Bushman agreed 
to adjusted prices of $817 and $798, respectively, and that Mid- 
west had no loss on the third load. Jerome Bushman did not 
specifically refute this evidence. It is concluded that they did agree 
to the adjusted prices on the two loads. Accordingly, the total 
amount due complainant on the 31 loads is $610.60 less than 
claimed, or $34,366.38. 


Complainant in its brief requests additional reparation of 
$1,703.98 from Midwest for alleged misrepresentations made by 
Midwest with respect to four protested loads (invoices 1150, 1151, 
1162 and 1165), being the difference between the amounts in- 
voiced by Bushman Bros. and the amounts paid by Midwest. For 
the reason which follows it is unnecessary to go into the details of 
this alleged misrepresentation, other than to point out that com- 
plainant is in error as to the amount paid by Midwest on invoice 
1162. Complainant states in its brief that the amount paid was 
$175.95 but the sales book of Bushman Bros. (complainant’s ex- 
hibit 21) shows payment of $1,127.10 by check dated February 5, 
1968. 


Complainant’s request for additional reparation is in effect a 
motion for leave to amend the complaint. Section 47.6(d) of the 
rules of practice (7 CFR 47.6(d)) provides that a complaint may 
be amended at any time prior to the close of the hearing. Since the 
motion was not timely filed, it must be denied. 


The next question concerns respondent’s counterclaim for loss of 
profits allegedly caused by the failure of Bushman Bros. to deliver 
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potatoes meeting contract specifications.? Wait testified that Mid- 
west had four contracts for the sale of chipping potatoes during 
1967, one with Seyfert Foods, Inc., for 100,000 hundredweight, 
another with Cross & Peters for 16,000 hundredweight, the third 
with A. C. Carpenter, Inc., for 60,000 hundredweight, and the last 
with F & G Produce for 15,000 hundredweight. The first two con- 
tracts which were in writing called for shipment in August, Sep- 
tember, and October. The shipping periods and prices of the other 
contracts are not shown. According to Wait these four contracts 
were cancelled by the purchasers after partial deliveries because 
of the poor quality of the potatoes shipped by Bushman Bros. 


Wait did not testify when any of the contracts were cancelled. 
The only other witness called by Midwest in support of its coun- 
terclaim, Charles Seyfert, President of Seyfert Foods, Inc., testi- 
fied that he cancelled the contract with Midwest because the po- 
tatoes received from Midwest deteriorated in storage. He did not 
state when this cancellation occurred. Admittedly he received a 
large number of loads of potatoes from Midwest after September 
30, 1967, the last day for shipment under the written contracts be- 
tween Midwest and Bushman Bros. It is concluded that the evi- 
dence submitted by Midwest is clearly inadequate to support its 
counterclaim and the counterclaim should be dismissed. 


Respondent contends in its brief that complainant is not the real 
party in interest in this proceeding. It states that its original deal- 
ings and contracts were with Bushman Bros., not with Bushman 
Growers Sales, Inc.; that complainant failed to prove that the 
assignment of the cause of action from Bushman Bros., to Bush- 
man Growers Sales, Inc., was supported by a valuable considera- 
tion; and that such assignment was made without respondent’s 
consent. We find no merit to this defense. A written assignment of 
the causes of action was made by Bushman Bros., to Bushman 
Growers Sales, Inc., on December 20, 1967. The assignment recites 
a consideration of $10 and other good and valuable consideration 
paid in hand. No evidence to the contrary was offered. A statement 
of consideration in a contract is prima facie evidence thereof which 
must stand in the absence of evidence to the contrary. 17 C.J.S., 
Contracts, section 73. Moreover, notice to, or the consent of, the 
debtor is not essential to the validity of an assignment of the as- 


2. Substantially the same counterclaim was pleaded by Midwest in the other two proceed- 
ings referred to in footnote 1. This counterclaim seems to concern all shipments made by 
Bushman Bros. to Midwest under the written and oral contracts. 
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signor’s entire claim. Spoor v. Q. & C. Co., 162 F.2d 529 (7th Cir. 
1947) ;6 C.J.S., Assignments, section 75. 


There remains due and unpaid in connection with the potatoes 
shipped by Bushman Bros. to Midwest the total sum of $34,366.78, 
and Midwest’s failure to pay for such shipments is in violation of 
section 2 of the act. Reparation should be awarded to complainant 
in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, Midwest Farms, 
Inc., shall pay to complainant, as reparation, $34,366.78, with in- 
terest thereon at the rate of 8 percent per annum from November 
1, 1967, until paid. 


The complaint against A. J. Rodin, Inc., is dismissed. 
The counterclaim of Midwest Farms, Inc., is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 13,755) 


JOHN C. TAYLOR Co., INC. v. WILLIAM J. HANLON COMPANY. 
PACA Docket No. 2-1885. Decided March 9, 1971. 


Breach of merchantability warranty—Seller liable for expense of 
freight and dumping fee 


Where respondent breached the implied warranty of merchantability in 
a shipment of potatoes to complainant, respondent is liable to com- 
plainant for the expense of freight and dumping fee as claimed. 


Complainant and respondent pro se. 
James E. Horton, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $270.25 in connection 
with a shipment of potatoes in interstate commerce. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount of damages claimed does not exceed $1,500, 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to this procedure, 
the parties were given opportunity to file further evidence in the 
form of verified statements but did not do so. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, John C. Taylor Co., Inc., is a corporation whose 
address is P. O. Box 5276, Winston Salem, North Carolina. 


2. Respondent is an individual, William Joseph Hanlon, doing 
business as William J. Hanlon Company, whose address is P. O. 
Box 375, Riverhead, New York. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


3. On or about February 18, 1970, in the course of interstate 
commerce, complainant, through its agent in New York, Ernest 
Harned, orally contracted to purchase one truckload of potatoes, 
containing 770 50-pound bags at a price of $2.95 per hundred- 
weight. Complainant’s agent did not inspect the potatoes. 


4. The potatoes were shipped from New York on or after Feb- 
ruary 18, 1970, and arrived at destination in Raleigh, North Caro- 
lina, on February 19, 1970, where they were rejected by complain- 
ant’s customers Avery’s Fruit and Produce Co. After being di- 
verted to Fayetteville, North Carolina, and being rejected by an- 
other customer, the potatoes were returned to Raleigh and feder- 
ally inspected at 1:30 p.m. February 20, 1970. The results of that 
inspection were in relevant part as follows: 


“Condition of Trl.: Mechanical refrigeration unit not operat- 
ing. 


“Products inspected & distinguishing marks: Round white 
POTATOES in 3 ply paper bags printed ‘Long Island Po- 
tatoes, 50 lbs. net, U.S. Grade No. 1, Grown & Packed by A. L. 
Dandwski, Calverton, L. I. 11933’. Applicant states 770 bags. 


“Condition of load and containers: Through lengthwise load, 
6 & 7 rows, 6 & 7 layers. Generally all bags show small to 
large wet areas. 
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“Temperature of product: At rear door of trailer, Bottom: 
46°F., Top: 47°F. 


“Condition: Serious damage by numerous discolored areas 
affecting from 4 to entire surface, 21 to 38%, average 29%. 
Decay from 39 to 74%, average 58% Slimy Soft Rot in var- 
ious stages. Remainder firm.” 


5. After the inspection was completed the potatoes were dumped 
at a cost to complainant of $20, and respondent was notified of 
the dumping. The cost of freight to transport the subject load of 
potatoes to the original consignee in Raleigh, North Carolina, 
was $250.25, which was paid by complainant. 


6. The formal complaint was filed on August 17, 1970, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant has been allowed the entire invoice price of the 
subject potatoes by respondent and seeks in this proceeding to 
recover the expenses which it incurred in connection with the 
transaction. Respondent contends that complainant is not entitled 
to such expenses because the subject potatoes were purchased on 
an as is basis after opportunity for inspection by complainant’s 
agent, and after warning by respondent that there would probably 
be “‘some wet bags on arrival due to breakdown.” Complainant’s 
agent stated in a letter attached to the complaint, that the potatoes 
were not inspected by him because he was confined to his home 
with “Flu”. In addition he stated that respondent called on Feb- 
ruary 16, 1970, “stating that he had graded and packed some po- 
tatoes from the storage which had been damaged by fire, [but] 
that there was no question about the potatoes grading U.S. 1.” 
Complainant’s agent also pointed out that Mr. Hanlon stated that 
“if there was any trouble upon delivery, he would make necessary 
arrangements for he needed to move the potatoes as rapidly as 
possible.” We conclude that the potatoes were not purchased on 
an “as is” basis after opportunity for inspection. 


The evidence is not clear as to whether the terms of the sale 
were f.o.b or delivered. However it is not necessary for us to de- 
cide this question. The inspection took place only two days after 
shipment and the potatoes were transported during cool weather. 
It is clear therefore that the potatoes were not merchantable when 
shipped. Respondent, having breached the implied warranty of 
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merchantability is liable to complainant for the freight and dump- 
ing fee incurred in connection with the potatoes. See U.C.C. sec- 
tion 2-714. Respondent’s failure to pay to the complainant the 
freight in the amount of $250.25 and dumping fee in the amount of 
$20.00 or a total of $270.25 is a violation of section 2 of the act for 
which reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $270.25, with interest thereon at 
the rate of 8 percent per annum from March 1, 1970, until paid. 


Copies of this order shall be served upon the parties. 


(No. 13,756) 


In re HENRY WILLIAM NOHA, t/a HENRY NOHA, JR. PACA Docket 
No. 2-1832. Decided March 10, 1971. 


Failure to pay—Revocation of license—Default 


Respondent’s failures to make full payment promptly for perishable agri- 
cultural commodities purchased in interstate commerce constitute viola- 
tions of the act and the regulations for which his license under the act 
is revoked. 


Daphne M. Anderson for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), respondent 
failed to file an answer to the complaint charging him with failing 
to pay in full for perishable agricultural commodities purchased 
in interstate commerce. Chief Hearing Examiner Jack W. Bain is- 
sued a recommended decision based upon the default and proposed 
revocation of respondent’s license under the act. Respondent did 
not file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein. Re- 
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spondent’s license is revoked effective on the tenth day after ser- 
vice of a copy hereof upon respondent. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), hereinafter 
called the Act. It was instituted by a complaint filed on September 
15, 1970, by the Consumer and Marketing Service, United States 
Department of Agriculture. The respondent, a licensee under the 
Act, of Goshen, New York, was charged with repeatedly failing to 
pay in full for vegetables purchased in interstate commerce. 


Copies of the complaint and the applicable rules of practice were 
served on respondent on September 19, 1970. He was notified in 
writing that an answer should be filed in 20 days, and that failure 
to file an answer denying the allegations of the complaint and re- 
questing an oral hearing would constitute admission of such allega- 
tions and waiver of hearing. No answer or request for hearing has 
been filed. 


On December 10, 1970, complainant filed a motion ‘“‘for the is- 
suance of a report by the Hearing Examiner” to “contain a pro- 
posed order providing for the revocation of respondent’s license.” 
A copy of the motion was served on respondent by certified mail 
on December 12, 1970, and the matter was referred to the Office of 
Hearing Examiners for “Examiner’s Report” on February 9, 
1971. 


Chief Hearing Examiner Jack W. Bain, to whom the proceeding 
was assigned, issued a Recommended Decision on February 12, 
1971, without further investigation or hearing, pursuant to Sec- 
tion 47.30(c) of the Rules of Practice (7 CFR 47.30(c)). 


PROPOSED FINDINGS OF FACT 


1. Respondent is an individual, Henry William Noha, trading 
as Henry Noha, Jr., whose address is Box 45, R.F.D. 2, Goshen, 
New York 10924. 


2. License number 191195 under the Act was issued to respon- 
dent on April 10, 1961. It has been renewed annually and is next 
subject to renewal by April 10, 1971. It was suspended automatic- 
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ally as of December 16, 1969, by respondent’s failure to pay a 
reparation award in a decision the citation of which is not set out 
in the complaint. 


3. During the period Spetember 1968 through July 1969, re- 
spondent purchased, received, and accepted without complaint 28 
lots of potatoes and onions from seven sellers but failed to pay the 
agreed purchase prices. The onions purchased were from Alexan- 
der Marketing Company, San Benito, Texas, and Lee Wong 
Farms, Inc., Glendale, Arizona; the potatoes from Reed & Perrine, 
Inc., Tennent, New Jersey, F & G Produce Co., Inc., Hastings, 
Florida, Cleve Produce Co., Vanceboro, North Carolina, M. J. 
Duer & Company, Inc., Exmore, Virginia, and E. J. Harrison & 
Son, Inc., Cape Charles, Virginia. The total unpaid amount due 
these sellers is $23,908.30. 












4. Reparation awards were issued in connection with some of 
the transactions in Finding 3, but the citations of the decisions are 
not set out in the complaint. 


5. By notice in writing in March 1970, respondent was afforded 
the opportunity to demonstrate or achieve compliance with re- 
quirements of the Act concerning the transactions involved herein. 
Respondent has failed to do so. 


PROPOSED CONCLUSIONS 













Respondent’s failure to make full payment promptly, as shown 
in the Findings of Fact, constituted willful flagrant and repeated 
violations of Section 2 of the Act (7 U.S.C. 499b), for which the 
order requested by complainant in its motion should be issued. 


PROPOSED ORDER 





Respondent’s license is revoked, effective on the tenth day after 
service hereof. 


Copies hereof shall be served on the parties. 


(No. 13,757) 


FRESHPICT Foops, INC. v. CHARLES P. SWEENEY Co. PACA Dock- 
et No. 2-1840. Decided March 12, 1971. 








404 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 30 A.D. 403 


Breach of good delivery standards—Damages 


Where complainant shipped a carload of lettuce that failed to meet the good 
delivery standards at contract destination as evidenced by the Federal 
inspection results, respondent is entitled to damages in the amount of 
the difference between the f.o.b. contract price plus freight and the re- 
sale proceeds. 


John R. Catlin, Western Growers Association, Los Angeles, Cal., for com- 
plainant. 
Infelise & Strout, Lynn, Mass., for respondent. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,271.58 in connection 
with a transaction in interstate commerce involving a carload of 
lettuce. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying lia- 
bility to complainant. 


Since the amount of damages claimed in the formal complaint 
does not exceed $1,500, the shortened procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Under this procedure, the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. In addition, complainant and re- 
spondent, respectively, were given the opportunity to file addition- 
al evidence by means of an opening and an answering statement, 
but neither did so. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Freshpict Foods, Inc., is a corporation whose 
address is P. O. Box 2157, Salinas, California. 


2. Respondent is an individual, Charles P. Sweeney, doing busi- 
ness as Charles P. Sweeney Co., whose address is 34 Market Street, 
Everett, Massachusetts. At the time of the transaction involved 
herein, respondent was licensed under the act. 
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3. On March 19, 1970, in the course of interstate commerce, 
complainant sold to respondent 1,200 cartons of Iceberg lettuce, 
Ram brand, 2-dozen size, at an agreed price of $1.50 per carton, 
f.o.b. shipping point in the State of California, plus 25¢ per carton 
vacuum cooling charge, or a total contract price for the lot of 
$2,100. 


4. On the date of sale, March 19, 1970, complainant shipped 
from Blythe, California, to respondent at Everett, Massachusetts, 
1,200 cartons of Iceberg lettuce, Ram brand, 2-dozen size, contain- 
ed in car SFRC 51384. The shipment arrived at Everett and was 
placed at 2:50 p.m. on Saturday, March 28, 1970. 


5. On Monday, March 30, at 11:50 a.m. respondent secured a 
Federal inspection of the lettuce in car SFRC 51384 at Everett, 
Massachusetts. The results of the inspection, which was for con- 
dition only, are as follows, in relevant part: 


“Condition of car: Temperature control unit in operation. 
Adjustable load dividers in place 5 feet from doors each end 
of car. 


“Products inspected & distinguishing marks: Iceberg LET- 
TUCE in cartons printed ‘... Ram Brand...’ Approximately 
950 cartons remaining. 


“Condition of load and containers: Car partly unloaded, 2 in- 
complete stacks next load divider A end of car, load intact to 
doorways B end of car. 1 to 7 rows, 3 to 8 layers lengthwise. 


sek * * 


“Temperature of product: Doorway: Top 39°F.; bottom 
40°F. 


“Condition: Heads or portions of heads not affected by condi- 
tion factors are fresh and crisp. Wrapper leaves: No decay. 
Head leaves: Ranges from 1 to 3 heads per carton, average 
8% damage by reddish discoloration following bruising scat- 
tered through pack and load. In most cartons 1 to 6 heads per 
carton, some none, average 9% damage by crushed or bruised 
heads. Average 2% decay. 


“Remarks: Inspection and certificate restricted to product 
in partial stacks and upper 4 layers of complete stacks in 
that portion of load between load dividers.” 
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6. The lettuce involved herein was accepted and unloaded from 
car SFRC 51384 by respondent and sold on March 30, 1970, for 
gross proceeds of $2,256.25. 


7. Respondent has paid complainant $828.42 as an undisputed 
amount due in connection with this transaction. 


8. The formal complaint was filed on August 5, 1970, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


There is no dispute as to the f.o.b. contract price of the lettuce 
involved herein, nor as to respondent’s acceptance of same at 
contract destination in Everett, Massachusetts. Accordingly, re- 
spondent is liable to complainant for such contract price, $2,100, 
less the $828.42 already paid complainant as an undisputed 
amount due in connection with this transaction, and less any prov- 
able damages sustained by respondent as the result of any breach 
of contract on the part of complainant. Irving Acres v. Handwerk 
Farms, 29 A.D. 741. 


Respondent contends, in substance, that the lettuce involved in 
this f.o.b transaction did not conform to the good delivery stand- 


ards set forth in the Department’s regulations, 7 CFR 46.44, in 
that it was abnormally deteriorated on arrival at contract destina- 
tion, Everett, Massachusetts, in breach of the warranty of suitable 
shipping condition.’ As evidence of the breach, and as proof that 


1. As provided in section 46.43(i) and (j) of the Department’s regulations (7 CFR 
46.43(i) and (j)), there is a warranty in an f.o.b. sale that the commodity, at time 
of billing, is in a condition which, if the shipment is handled under normal transportation 
service and conditions, will assure delivery without abnormal deterioration at the contract 
destination agreed upon between the parties. It is further provided in this section that if a 
good delivery standard has been promulgated for a commodity, and if a shipment of such 
commodity at contract destination contains deterioration in excess of the tolerance set forth 
in the good delivery standard, then the commodity will be considered as abnormally deteri- 
orated. 

There is, of course, a goad delivery standard for lettuce, set forth in section 46.44 of the 
Department’s regulations (7 CFR 46.44). It provides, in relevant part, as follows: 
“Unless otherwise agreed to between the contracting parties, ‘Good Delivery’ in connec- 
tion with f.o.b. contracts of purchase and sale means that the commodity meets the re- 
quirements of the contract at time of loading or sale and, if the shipment is handled 
under normal transportation service and conditions, will meet the follwoing additional 
requirements on delivery at the contract destination: 
(a) Lettuce (1) * * * 

(2) If the contract does not specify a U.S. grade or percentage of con- 
dition defects, the lettuce at destination may contain a maximum of 15 percent, by count, 
of the heads in any lot which are damaged by condition defects, including therein not 
more than 9 percent serious damage of which not more than 5 percent may be decay 
affecting any portion of the head exclusive of wrapping leaves. Sales made on a per- 
centage of a U.S. grade, without specifying the percentage of condition defects sepa- 
rately from the permanent defects, fall under this provision, and the lettuce may not 
contain more than a total of 15 percent condition defects at destination .. .” 
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the deterioration exceeded the tolerance allowed by the good de- 
livery standards, respondent points to the results of the Federal 
inspection made of the lettuce at Everett, Massachusetts, on 
March 30, showing a total of 19% condition defects. Complainant 
contends, however, that the transportation service and conditions 
under which the shipment was handled while enroute from Cali- 
fornia was abnormal, in that the time of arrival in Everett was 24 
to 48 hours later than provided in the carrier’s schedule. Accord- 
ing to complainant, as set forth in the formal complaint, “The 
car in question was shipped from Blythe, California, on March 19, 
1970 and scheduled running time as published by the carriers 
would deliver the car to Boston, Massachusetts on March 26.” 
Complainant, therefore, denies that the warranty was breached, on 
the ground that the warranty was never applicable in this case. 


Assuming, without deciding, that car SFRC 51384 did arrive at 
contract destination 24 to 48 hours later than was provided in the 
carrier’s schedule, this does not mean that the application of the 
warranty of suitable shipping condition is automatically rendered 
inapplicable. On the contrary, it must appear that some causal 
connection exists with respect to the delay encountered in transit 
and the deterioration noted at destination. Ben Gatz Co. v. Mutual 
Vegetable Sales, 28 A.D. 1174; Stewart Packing Co., Inc. v. Ray- 
mond Heller Co., 21 A.D. 960. 


In reviewing the results of the inspection made of this lettuce 
in Everett on March 30, we note among other condition factors 
an average of “8% damage by reddish discoloration following 
bruising scattered through pack and load.” This notation relative 
to the position of the bruised lettuce in the load indicates that 
such bruising was present in the produce when it was loaded into 
the car at shipping point. Aside from this damage, other bruising 
and some damage from crushing was also noted in the load, 
averaging 9%. The total] of the defects noted from both bruising 
and crushing thus averaged 17%. However, due to the nature of 
this damage, it can hardly be said that a possible delay in transit 
of 24 to 48 hours, under the temperatures apparently maintained 
in this car, could be said to have made any substantial contribution 
to the deterioration of the lettuce in transit. Accordingly, we are 
of the opinion that even if a delay in transit was encountered by 
this shipment, there is no showing that the results flowing from 
such delay were sufficiently material to bar the application of the 
warranty of suitable shipping condition. 
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Complainant next alleges, however, that the Federal inspection 
of March 30 may not be used as a basis for finding that the lettuce 
did not meet good delivery standards at contract destination since 
the inspection was too restricted to be representative of the con- 
dition of the lettuce in the car and was too remote in point of 
time. We find no merit in this argument, however. The inspection 
was made on Monday morning, March 30, or the first work day 
after the arrival of the car at Everett on Saturday afternoon, 
March 28. The inspector apparently took samples from locations 
which, it must be assumed, would reflect the condition of the 
lettuce in the car, within the limits of the inspection as explained 
in the “Remarks” appearing on the inspection certificate. Finally, 
this certificate is the best evidence available to us as to the condi- 
tion of the lettuce on arrival at contract destination. Accordingly, 
we accept the results of the Federal inspection made on March 30 
of the lettuce involved herein and conclude that they are sufficient 
to establish that the shipment did not meet the requirements of 
the good delivery standards set forth in the regulations, in breach 
of the warranty of suitable shipping condition. 


The measure of damages for breach of warranty in regard to 
accepted goods is the difference at the time and place of acceptance 
between the value of the goods accepted and the value they would 
have had if they had been as warranted. Maine Farmers Ex- 
change, Inc. v. Leo Young, Inc., 27 A.D. 1826; Uniform Commer- 
cial Code, § 2-714. In fixing the value of the goods accepted, the 
proceeds obtained on resale may be taken as reflecting this value, 
provided the resale is prompt and proper. As a means of estab- 
lishing the value of goods meeting contract requirements, and in 
the absence of other evidence (as here), we may accept the total 
of the f.o.b. contract price plus freight to detination. 


The resale of the lettuce involved herein was made on March 
30, 1970, and apparently was both prompt and proper. Accord- 
ingly, we accept the results of such resale and conclude that the 
gross proceeds of $2,256.25 reflected the value of the lettuce 
actually received by respondent. The f.o.b. contract price plus 
freight, or $3,507.83, is accepted as being indicative of the price 
of lettuce meeting contract requirements. The difference between 
the value of the lettuce actually received by respondent, $2,256.25, 
and the value the lettuce would have had if it had met contract 
requirements, $3,507.83, is $1,251.58, which latter figure repre- 
sents respondent’s damages stemming from complainant’s breach. 
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Respondent’s damages, $1,251.58, should be subtracted from the 
$2,100 owed to complainant as the purchase price of the lettuce, 
leaving the sum of $848.42. Respondent, however, must be credited 
with the payment of $828.42 made to complainant, thus leaving 
a balance of $20 due and owing complainant in connection with 
this transaction. Respondent’s failure to pay this sum to com- 
plainant is in violation of section 2 of the act, for which reparation 
should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $20, with interest thereon at the 
rate of 8 percent per annum from May 1, 1970, until paid. 


Copies of this order shall be served upon the parties. 


(No. 13,758) 


In re M & T CHIRICO, INc. PACA Docket No. 2-2053. Decided 
March 16, 1971. 


Failure to pay promptly—Suspension of license—Consent 


Respondent’s failures to account and make full payment promptly for 
perishable agricultural commodities received on consignment are viola- 
tions of the act for which respondent’s license under the act is suspended 
for a period of 60 days. 


Dennis Becker for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on March 3, 1971, by the Director, 
Fruit and Vegetable Division, Consumer and Marketing Service, 
United States Department of Agriculture. It is alleged in the 
complaint that Respondent, acting as a commission merchant, in 
60 transactions in interstate commerce involving perishable agri- 
cultural commodities, failed to account truly and correctly, and 
make full payment promptly of the net proceeds realized, to ship- 
pers in the amount of $6,933.99. 
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A copy of the Complaint was served upon Respondent, and on 
March 10, 1971, Respondent filed an Answer in which he admitted 
all factual allegations, waived oral hearing, waived the provisions 
of Section 10 of the Act with respect to 10 days’ notice before an 
order may take effect, waived the preparation of a Hearing Ex- 
aminer’s report, the filing of exceptions thereto, and oral argu- 
ment, and consented to the issuance of an order suspending Re- 
spondent’s license for 60 days, effective April 1, 1971. Complain- 
ant has consented to the issuance of such an order. 


FINDINGS OF FACT 


1. Respondent, M & T Chirico, Inc., is a corporation under the 
laws of New York, With a business address at 362 Washington 
Street, Buffalo, New York 14206. 


2. Pursuant to the licensing provisions of the Act, License No. 
195628 was issued to respondent on March 1, 1962, has been re- 
newed each year thereafter, presently is in effect, and next is sub- 
ject to renewal on or before March 1, 1972. 


3. As set forth more fully in the Complaint, for the period 
January 1, 1969, through December 1970, Respondent received in 
interstate commerce, on consignment, 60 lots of perishable agricul- 
tural commodities which it accepted and sold, but for which it 
failed to account truly and correctly and make full payment 
promptly of the net proceeds realized therefrom. Complainant 
has subsequently made full payment of those underpayments 
found due. 


4. Respondent has consented to the issuance of an order 
suspending its license for 60 days starting on April 1, 1971. 


CONCLUSIONS 


The acts of Respondent in failing to account truly and correctly, 
and make full payment promptly of the net proceeds realized, as 
set forth in paragraph 3 of the Complaint, constitute willful, 
flagrant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b). 


Respondent has consented to the issuance of an order suspend- 
ing its license for 60 days, commencing April 1, 1971. Complain- 
ant has recommended and consented to the issuance of such an 
order. An order to that effect should be issued. 
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ORDER 


Commencing April 1, 1971, Respondent’s license issued under 
the Act is suspended for a period of 60 days. 


Copies hereof shall be served upon the parties. 
(No. 13,759) 


MIKE SCHULTZ & SON v. STRUBE CELERY & VEGETABLE Co. PACA 
Docket No. 2-1806. Decided March 18, 1971. 


Joint account cost—Detention charges—Freezing weather—Dismissal 


Complainant’s claim that detention charges incurred on the car of lettuce 
and paid by respondent to the railroad were not properly includable as 
part of the joint cost is dismissed where it is established that the 
car arrived during a period of zero and sub-zero weather and as a 
consequence most of the jobbers were kept away from the market and 
the car was detained for 15 days. 


John R. Catlin, Western Growers Association, Los Angeles, Cal., for com- 
plainant. 
LeRoy W. Gudgeon, Chicago, IIl., for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $260.02 in connection 
with a shipment of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount of damages claimed does not exceed $1,500, 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to this procedure, 
complainant filed an opening statement. Respondent did not file 
an answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Mike Schultz & Son, is a corporation whose 
address is P. O. Box 619, El] Centro, California. 
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2. Respondent, Strube Celery & Vegetable Co., is a corporation 
whose address is 64-66-68 South Water Market, Chicago, Illinois. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about January 9, 1970, in the course of interstate com- 
merce, complainant shipped to respondent in car PFE 455251, 
960 cartons of lettuce 2-dozen size, Certified brand, on a joint 
account basis at an agreed cost of $1.60 per carton, plus cooling 
of 25 cents per carton, or a total of $1,776. 


4. The carload of lettuce arrived at respondent’s place of busi- 
ness on January 13 and unloading began on the following day. The 
car was emptied and released to the carrier on January 28, 1970. 
Respondent paid to the railroad freight charges of $893.25 and 
detention charges of $520. In addition respondent paid demur- 
rage charges of $75 to the Chicago Produce Terminal. 


5. Respondent, on March 6, 1970, sent complainant an account- 
ing showing gross proceeds from sales of $1,673.50. Total ex- 
penses, including $1,413.25 for freight was stated to be $3,587.17, 
resulting in a joint loss of $1,913.67. 


6. With the accounting respondent sent to complainant a state- 
ment showing $819.16 due complainant, representing the differ- 
ence between the joint cost and one-half of the joint loss, and a 
check in the amount of $819.16. 


7. The formal complaint was filed on June 4, 1970, which was 
within 9 months after the alleged cause of action herein accrued. 


CONCLUSIONS 


Complainant’s claim for reparation is based upon the contention 
that the $520 detention charges incurred on the car of lettuce and 
paid to the railroad were not properly includable as a part of the 
joint costs since it would not normally be contemplated that a 
receiving joint account partner would detain a car for 15 days 
instead of unloading the produce and selling it from its store or 
warehouse. 


The investigation report shows that during the time the subject 
car was being handled by respondent, eight other lettuce ship- 
ments were on hand at respondent’s place of business. The investi- 
gator while talking with respondent’s branch manager was told 
that the car arrived during a period of zero and sub-zero tempera- 
tures, and as a consequence most of the jobbers were kept away 
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from the market. Respondent’s branch manager stated that the 
lettuce was held on track anticipating an improved market. Ac- 
cording to the investigator the Chicago Market News Report 
shows a period of zero or sub-zero temperatures recorded during 
the week of January 19, and that the temperatures moderated to 
the middle 30’s the following week. 


Respondent contends that the contents of the subject car were 
not handled out of line with any other merchandise then on hand 
for sale at its place of business. 


Complainant had the burden of proving by a preponderance of 
the evidence that the respondent’s handling of the joint account 
merchandise was improper. In view of the low temperature pre- 
vailing at Chicago during the period when this car was on hand 
we find that complainant has not met this burden of proof. See 
United Fruit and Produce Company v. Leef-Brandt Company, 
Inc., 18 A.D. 1297 (1959). 


For the foregoing reason the complaint must be dismissed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 13,760) 


HYBELS’ PRODUCE COMPANY v. WILLIAM H. NICOLLS, JR. PACA 
Docket No. 2-1910. Decided March 25, 1971. 


Diversion—Acceptance 


Where respondent failed to establish any breach of contract by complainant, 
respondent’s diversion of the produce constitutes acceptance and re- 
spondent is liable to complainant for the purchase price. 


Complainant pro se. 
Hudgins and Gibson, Newport News, Va., for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIM'NARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $900 in connection with 
a transaction in interstate commerce involving 450 sacks of po- 
tatoes. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, in substance 
denying liability to complainant. 


Since the amount of damages claimed in the formal complaint 
does not exceed $1,500, the shortened procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Under this procedure, the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. As additional evidence, complain- 
ant filed an opening statement, and respondent filed an answering 
statement. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Hybels’ Produce Company, is a corporation 
whose address is 257 South Pitcher Street, Kalamazoo, Michigan. 


2. Respondent, William H. Nicolls, Jr., is an individual whose 
address is 36 Milford Road, Newport News, Virginia. At the time 
the transaction involved herein, respondent was licensed under the 
act. 


3. On November 1, 1969, in the course of interstate commerce, 
complainant sold to respondent 450 sacks of Michigan potatoes, at 
an agreed price of $2 per sack, f.o.b. Bravo, Michigan, or a total 
contract price of $900 for the lot. At the time of the transaction, 
it was understood that the potatoes were to be shipped by respon- 
dent to the Campbell Soup Company, Sumpter, South Carolina, 
for processing. 


4. On November 1, 1969, and pursuant to the foregoing con- 
tract, complainant loaded at Bravo, Michigan, 450 sacks of Michi- 
gan potatoes into a truck obtained by respondent from Lenk 
Produce, Detroit, Michigan. Thereafter, and still on November 1, 
respondent, contrary to the understanding previously reached by 
the parties, instructed the driver to take the potatoes to Atlanta, 
Georgia, to a consignee designated by respondent. 
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5. Respondent’s consignee in Atlanta rejected the potatoes, and 
the load was then taken by the trucker to Campbell Soup Company, 
Sumpter, South Carolina. When the potatoes were also rejected 
by Campbell, the trucker took them to Columbia, South Carolina, 
and there sold them to some unidentified third party. 


6. Respondent has paid nothing to complainant in connection 
with this transaction. 


7. An informal complaint was filed on April 6, 1970, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The first issue presented for decision herein has to do with the 
terms of the contract made between the parties on November 1, 
1969, relative to the purchase and sale of the potatoes involved 
herein. According to complainant, the potatoes were sold as field 
grade to respondent at $2 per sack, f.o.b. Bravo, Michigan, for 
shipment to respondent’s customer, Campbell Soup Company, 
Sumpter, South Carolina, for processing. Respondent agrees that 
“the price stated is correct,” but alleges that the potatoes were 
warranted by complainant to be U.S. No. 1 grade on arrival in 
Sumpter; were guaranteed to chip on arrival; and that the con- 
tract was contingent upon the tubers being accepted by respon- 
dent’s customer upon arrival at contract destination. 


As the moving party, respondent has the burden of proving, by 
a preponderance of the evidence, the express warranties set forth 
in his answer. Upon a review of the evidence before us in this case, 
we conclude that respondent has failed to sustain his burden of 
proof with respect to any of these warranties. 


Respondent in his answer alleges that this load was rejected to 
complainant. Respondent’s actions are not in accord with this 
allegation, however, since the evidence clearly shows that he (re- 
spondent) gave orders to the trucker to haul these potatoes from 
the f.o.b. loading point in Bravo, Michigan, to a destination other 
than that agreed upon by the parties at the time of sale. In this 
connection, it is to be noted that section 46.2(dd) of the regula- 
tions (7 CFR 46.2(dd)) provides, in relevant part, that “accept- 
ance” includes any action by a purchaser which is inconsistent 
with rejection. See American Fruit Growers, Inc. v. S. T. Runzo 
& Company, Inc., 9 A.D. 799. It is our opinion, therefore, that the 
actions of respondent in this respect were an exercise of dominion 
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over the shipment constituting an affirmative act of acceptance 
by respondent, and it is so concluded. See Irving Goldberg and 
Sons v. Charles P. Sweeney Co., Inc., 18 A.D. 719. 


Respondent’s acceptance of the potatoes involved herein rend- 
ered him liable to complainant for the agreed purchase price of 
$900, less any damages accruing to respondent as the result of 
any breach of contract on the part of complainant. Respondent 
has alleged that complainant breached certain express warranties, 
but we in turn have found that it was not established that such 
express warranties were even made. Accordingly we conclude 
respondent has failed to establish any breach of warranty on the 
part of complainant, so that no question arises as to damages in 
this respect. 


Respondent’s failure to pay complainant the agreed purchase 
price for the potatoes is a breach by respondent of the contract 
between the parties, in violation of section 2 of the act, for which 
reparation of $900 should be awarded to complainant, with in- 
terest. 

ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $900, with interest thereon at 
the rate of 8 percent per annum from December 1, 1969, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,761) 

THE WHOLESALE PRODUCE INDUSTRY OF PITTSBURGH v. WIT-MOR 
Foops, INc. PACA Docket No. 2-1895. Decided March 25, 
1971. 

Dismissal of disputed amount on motion of complainant 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), the 
complainant has notified this Department that it does not intend 
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to contest the remaining disputed amount of $295.76, and has in 
effect authorized dismissal of the complaint. Accordingly, the 
complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 13,762) 


THOMAS PRODUCE COMPANY v. ROCKY FORD PRODUCE COMPANY 
and RocKY FORD DISTRIBUTING Co. PACA Docket No. 2-1652. 
Decided March 25, 1971. 


Weight specifications not applicable—Slack pack—Failure to establish 
breach 


Where the contracts of sale of peppers did not call for a specific weight per 
box and there is no evidence of a trade practice as to weight, com- 
plainant was only required to ship boxes of peppers that were well 
filled or generally well filled, and respondent Rocky Ford Produce Com- 
pany is liable for the full purchase price of the produce accepted by its 
buyer. The complaint against the second respondent is dismissed as it 
was out of business at the time and was not connected in any way with 
the respondent found liable. 


Bellinger, Faticy, Tursi and O’Callaghan, Pueblo, Col., for complainant. 
Respondent Rocky Ford Produce Company pro se. 
Kelley, Looney, McLean & Alerander, Edinburg, Texas, for respondent 
Rocky Ford Distributing Co. 
W. J. Weltler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation in the amount of $6,210.75 in connection with the 
sale and shipment to respondents of two truckloads of peppers in 
interstate commerce. 


A copy of the formal complaint was served upon each respon- 
dent. The parties were each served with a copy of the report of 
investigation prepared by the Department. Respondents filed 
identical answers denying liability to complainant and requesting 
an oral hearing. 
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An oral hearing was held at Edinburg, Texas, on December 16, 
1970. Counsel appeared for complainant and Rocky Ford Dis- 
tributing Co. Tom M. Shiba appeared for Rocky Ford Produce 
Company. Depositions of three witnesses were received in evi- 
dence on behalf of complainant and two witnesses testified for 
Rocky Food Produce Company. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant is an individual, Tony E. Thomas, doing busi- 
ness as Thomas Produce Company, whose address is Route 1, 
Box 514, Pueblo, Colorado. 


2. The first respondent is an individual, Tom M. Shiba, doing 
business as Rocky Ford Produce Company, whose address is Route 
1, Box 42, Mission, Texas. The second respondent is a corporation, 
Rocky Ford Distributing Co., whose address is P. O. Box 929, 
Edinburg, Texas. At the time of the transactions involved herein, 
each respondent was licensed under the act. 


3. On or about August 28 and 30, 1969, in the course of inter- 
state commerce, complainant sold to Rocky Ford Produce Com- 
pany two truckloads of Bell peppers, the first load consisting of 
953 boxes and the other 958 boxes, at an agreed price of $3.25 
per box, f.o.b. Pueblo, Colorado. 


4. On or about the dates of sale, two loads of Bell peppers were 
loaded by complainant in trucks hired by Rocky Ford Produce 
Company and were shipped from Pueblo, Colorado, to Ruby Pro- 
duce Company, Inc., Pedricktown, New Jersey, to whom Rocky 
Ford Produce Company had sold the peppers. At the times of 
shipment the 1,911 boxes were well filled with peppers. 


5. Upon arrival of the two truckloads of peppers at Pedrick- 
town, Ruby Produce Company, Inc., accepted the peppers and 
notified complainant that some of the boxes were slack pack. Com- 
plainant agreed to protect Ruby Produce Company, Inc., for costs 
of using some of the boxes of peppers to fill those which were only 
partially filled. Ruby Produce Company, Inc., did not send com- 
plainant or Rocky Ford Produce Company any proof of repacking. 


6. The total invoice price of the two truckloads of peppers was 
$6,210.75. Rocky Ford Produce Company paid complainant $2,500 
on or about March 10, 1970, leaving a balance due and owing of 
$3,710.75. 
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7. The formal complaint was filed December 22, 1969, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


At the oral hearing all parties stipulated that the formal com- 
plaint as to Rocky Ford Distributing Co. may be dismissed be- 
cause this respondent was out of business at the time of the trans- 
actions involved herein and was not connected with Rocky Ford 
Produce Company in any way or manner. Accordingly, the com- 
plaint as to this respondent should be dismissed. 


Complainant alleged in the formal complaint that he sold and 
shipped to respondents 1,911 28-pound tabs of Bell peppers; that 
respondents accepted the peppers on arrival at destination in com- 
pliance with the contracts; and that, subsequently, complainant 
granted respondent’s buyer protection due to claimed short 
weight. Rocky Ford Produce Company alleged that the tabs did 
not weigh 28 pounds each and that he accepted the peppers only 
with the authority from complainant because they were short in 
weight and he granted the protection necessary to rerun and re- 
pack the peppers. This respondent also alleged that he never 
received a packout or evidence of loss from his buyer. 


The evidence establishes that the two contracts involved herein 
were negotiated by Tony E. Thomas and Lou Kaleck, an employee 
of Rocky Ford Produce Company. Thomas testified that no par- 
ticular weight was specified, only bushels, and that the peppers 
were shipped in the regular wirebound pepper box, called a tab 
in his area, which is 1 and 1/9 bushels and has a standard weight 
of 25 to 28 pounds net. According to Thomas the boxes shipped 
were filled as full as possible. Russell Dionisio and Frank Mauro 
testified that they helped load the two truckloads of peppers and 
the boxes were fully filled. 


Kaleck did not testify at the oral hearing so the only evidence 
as to the terms of the contracts is the testimony of Thomas. It is 
concluded that there was no specification as to weight. 


Tom Shiba testified that cartons of peppers shipped from his 
place of business weigh 30 pounds net and that his customer Ruby 
Produce Company, Inc., complained to complainant that the boxes 
loaded by complainant weighed less than this amount. Although 
complainant did not testify as to his conversation with Ruby Pro- 
duce Company, Inc., the report of investigation includes the fol- 
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lowing letter sent by complainant to the Department dated No- 
vember 10, 1969: 


“When Ruby Produce in New Jersey was unable to contact 
Mr. Kaleck after receipt of the peppers he called me. He said 
some of the boxes were light and suggested he used some of 
the boxes to fill others and I agreed to this.” 


Rocky Ford Produce Company submitted in evidence a copy of 
a letter received from the Department dated September 11, 1970. 
This letter states that Sam Rubenstein, President of Ruby Produce 
Company, Inc., told a Department investigator the boxes of pep- 
pers loaded by complainant were slack and sunken on arrival, and 
complainant granted protection against shrink on both loads. 
It was also stated that the files of Ruby Produce Company, Inc., 
did not disclose any evidence of short weight or repacking. 


Since the contracts did not call for a specific weight per box, 
and there is no convincing evidence of a trade practice as to 
weight, complainant was only required to ship boxes of peppers 
which were well filled or generally well filled and that is all re- 
spondent had the right to expect. L. Gillarde Sons Co. v. Mutual 
Produce, 22 A.D. 1027. As Thomas testified, it is reasonable to 
expect that the lengthy truck movement from Colorado to New 
Jersey would result in some slackness in the boxes on arrival. 


It is unnecessary to consider what effect, if any, the protection 
granted by complainant to Ruby Produce Company, Inc., without 
the knowledge or consent of Rocky Ford Produce Company, would 
have on the liability of this respondent to complainant. Even if 
the benefit of this protection extended to Rocky Ford Produce 
Company, as both this respondent and complainant seem to as- 
sume it would, the fact remains that this respondent has offered 
no evidence of any loss resulting from the slack pack. 


The evidence shows that Rocky Ford Produce Company, through 
his buyer, accepted the two loads of peppers. Having failed to 
establish any breach of contract on the part of complainant or any 
reason why he should pay less, this respondent is liable to com- 
plainant for the total purchase price of $6,210.75, less the partial 
payment of $2,500, or $3,710.75. The failure of Rocky Ford Pro- 
duce Company to pay to complainant the amount of $3,710.75 is 
in violation of section 2 of the act and reparation should be 
awarded to complainant in that amount, with interest. 
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ORDER 


The complaint against respondent Rocky Ford Distributing Co. 
is dismissed. 


Within 30 days from the date of this order, respondent Rocky 
Ford Produce Company shall pay to complainant, as reparation, 
$3,710.75, with interest thereon at the rate of 8 percent per annum 
from October 1, 1969, until paid. 


Copies of this order shall be served upon the parties. 


(No. 13,763) 


In re MID WEST FARMS, INC. PACA Docket No. 2-1976. Decided 
March 25, 1971. 


Certification to Judicial Officer—Withdrawal of complaint—New complaint 
to be filed 


Complainant’s motion to withdraw the complaint filed herein so that a new 
complaint may be filed naming additional respondents, individuals re- 
sponsibly connected with the corporate respondent, is granted. 


Daphne M. Anderson for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


WITHDRAWAL OF COMPLAINT 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
the complainant has filed a motion to withdraw the complaint filed 
so that a new complaint may be filed naming additional respon- 
dents, individuals responsibly connected with the corporate re- 
spondent herein. 


Chief Hearing Examiner Jack W. Bain certified the motion to 
the Judicial Officer for appropriate action. No answer to the com- 
plaint has been filed and any default decision and order entered 
would have collateral consequences with respect to individuals re- 
sponsibly connected with the corporate respondent. 


We think it appropriate to grant the motion of complainant so 
that individuals named in a new complaint may have the oppor- 
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tunity of a hearing. The motion is granted and the complaint con- 
sidered withdrawn without prejudice. 


(No. 13,764) 


In re DAVILA’S PRODUCE COMPANY, INC. PACA Docket No. 2-1756. 
Decided March 26, 1971. 


Failure to pay—Suspension of license 


Respondent’s failures to pay or to pay promptly for numerous shipments 
of produce purchased in interstate commerce are violations of the act 
for which respondent’s license under the act is suspended for a period 
of 60 days. 


Dennis Becker for complainant. 
Southers, Mendelsohn, Goldberg & Lyons, San Antonio, Texas, for re- 
spondent. 
John G. Liebert, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
Hearing Examiner John G. Liebert issued a recommended deci- 
sion and order finding respondent had violated the act as charged 
in the complaint and proposing a suspension of respondent’s li- 
cense under the act for 60 days. His report was based upon the 
default of respondent in its failure to file an answer to the com- 
plaint. 


Subsequently respondent through counsel submitted two letters 
in explanation of its failure in numerous instances to pay promptly 
for produce purchased. The first letter asked that any license 
suspension be postponed ninety days and the second letter asked 
that no suspension be ordered. 


Upon consideration of the entire record the hearing examiner’s 
recommended decision and order are adopted as the final decision 
and order herein. The order shall become effective on April 11, 
1971. 












DAVILA’S PRODUCE COMPANY, INC. 
Cite as 30 A.D. 422 


HEARING EXAMINER’S RECOMMEND DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
hereinafter called the Act. It was instituted by a complaint filed 
on July 1, 1970, by the Director, Fruit and Vegetable Division, 
Consumer and Marketing Service, United States Department of 
Agriculture. Respondent was charged with flagrant and repeated 
violations of Section 2 of the Act (7 U.S.C. 499b) for alleged 
failure to pay promptly and failure to make full payment for ship- 
ments of fruits and vegetables in interstate commerce while act- 
ing as a licensee under the Act. 


Copies of the complaint and the Rules of Practice governing 
procedures under the Act were served on Respondent by the Hear- 
ing Clerk by certified mail on July 1, 1970. Service was acknowl- 
edged by certified mail receipt signed by Respondent’s agent on 
July 6, 1970. Respondent was informed in the letter of service 
that an answer should be filed within 20 days, and that failure to 
file an answer denying the allegations in the complaint and re- 
questing an oral hearing would constitute admission of such alle- 
gations and waiver of such hearing. Respondent has filed nothing. 
On Motion of Complainant the matter was referred to Hearing 
Examiner John G. Liebert for issuance of a recommended decision 
based upon the allegations in the complaint without further inves- 
tigation or hearing, pursuant to section 47.30(c) of the Rules of 
Practice (7 CFR 47.30(c) ). 


The findings of fact recommended herein are identical with the 
substantive allegations of the complaint, which have been admit- 
ted by reason of Respondent’s failure to file an answer (7 CFR 
47.30(b) ). 


PROPOSED FINDINGS OF FACT 


1. Respondent, Davila’s Produce Company, Inc., is a Texas 
corporation doing business at 1500 So. Zarzamora, San Antonio, 
Texas 78207. 


2. Pursuant to the licensing provisions of the Act, license num- 
ber 662248 was issued to respondent on March 21, 1966. This 
license has been renewed annually, presently is in effect, and next 
is subject to renewal on or before March 21, 1971. 
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3. During the period June 1969, through February 1970, re- 
spondent purchased, received, and accepted without complaint 27 
lots of fruits and vegetables from six sellers, in interstate com- 
merce, but failed to make full payment of the agreed purchase 
prices totaling $14,416.45 by the date required, and as of the date 
of the filing of this complaint. Also, during the period May 1967, 
through December 1969, respondent purchased, received, and ac- 
cepted without complaint, 78 lots of fruits and vegetables from 
36 sellers, in interstate commerce, but failed to make full payment 
promptly of the agreed purchase prices totaling $89,982.11. The 
details of these transactions are set forth in paragraphs four and 
five below. 


4. During the period June 1969, through February 1970, re- 
spondent, in the course of interstate commerce, purchased, re- 
ceived, and accepted without complaint, 27 lots of fruits and 
vegetables from six sellers but failed to make full payment of the 
agreed purchase prices. The pertinent details of each transaction 
are set forth below: 
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The total of the aforementioned amounts claimed due and unpaid 
is $14,416.45. 


5. During the period May 1967, through December 1969, in the 
course of interstate commerce, respondent purchased, received 
and accepted without complaint 78 lots of fruits and vegetables 
from 36 sellers but failed to make full payment promptly of the 
agreed purchase prices. The pertinent details of each transaction 
are set forth below: 
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The total of the amounts for which payment was late is $89,982.11. 


6. By notice in writing on July 24, 1967, and various dates 
thereafter, Respondent was afforded opportunity to demonstrate 
or achieve compliance with all lawful requirements of the Act 
relating to the allegations in the complaint. Respondent has failed 
to do so. 


PROPOSED CONCLUSIONS 


Respondent’s failures to make full payment, and to make full 
payment promptly, of the agreed purchase prices for the ship- 
ments, as set forth in paragraphs 3, 4 and 5 of the Proposed Find- 
ings, constitute wilful, flagrant and repeated violations of Section 
2 of the Act (7 U.S.C. 499b). In re Colony Fruit and Produce Dis- 
tributors, Inc., 25 A.D. 1062, 1071 (1966) ; In re Ripley Vegetable 
Company, 24 A.D. 360, 365 (1965) ; In re Kelly and Weathering- 
ton, Inc., 23 A.D. 715, 717 (1964) ; In re Raymond Clarence Alex- 
ander, 19 A.D. 1040, 1042 (1960) ; In re Cloud and Hatton Broker- 
age, 18 A.D. 547, 549 (1959). 


By a motion filed December 7, 1970, Complainant recommended 
that Respondent’s license be suspended for a period of 60 days. 
In view of the gravity of the offense the requested suspension ap- 
pears reasonable in the circumstances. Accordingly, it is recom- 
mended, pursuant to 7 U.S.C. 499h(a), that the following Pro- 
posed Order be issued. 


PROPOSED ORDER 


Effective 15 days following service of this order on Respondent, 
Respondent’s license is suspended for a period of 60 days. 


The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 13,765) 


In re DE LISI FRUIT Co., INc. PACA Docket No. 2-2057. Decided 
March 30, 1971. 
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Failure to pay—Revocation of license—Consent 


Respondent’s failures to pay for numerous shipments of produce purchased 
and received in interstate and foreign commerce are violations of the 
act for which respondent’s license under the act is revoked. 


Dennis Becker for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on March 9, 1971, by the Director, 
Fruit and Vegetable Division, Consumer and Marketing Service, 
United States Department of Agriculture. It is alleged in the 
Complaint that Respondent, acting as a dealer, purchased, re- 
ceived and accepted in interstate and foreign commerce 201 lots of 
perishable agricultural commodities, but failed to make payment 
of the purchase price to the sellers in the amount of $202,261.21. 


A copy of the Complaint was served upon Respondent, and on 
March 19, 1971, Respondent filed an Answer in which it admitted 
all factual allegations, waived oral hearing, waived the provisions 
of Section 10 of the Act with respect to 10 days’ notice before an 
order may take effect, waived the preparation of a Hearing Ex- 
aminer’s report, the filing of exceptions thereto, and oral argu- 
ment, and consented to the issuance of an order revoking Respon- 
dent’s license, effective as soon as possible. Complainant had re- 
quested the issuance of such an order in its Complaint. 


FINDINGS OF FACT 


1. Respondent, De Lisi Fruit Co., Inc., is a corporation under 
the laws of Minnesota, with a business address at 351 Wilson 
Street, N.E., Minneapolis, Minnesota 55413. 


2. Pursuant to the licensing provisions of the Act, License No. 
151060 was issued to Respondent on May 7, 1954, has been re- 
newed each year thereafter, presently is in effect, and next is 
subject to renewal on or before May 7, 1971. 


3. As set forth more fully in the Complaint, during the period 
May 25, 1970, through January 21, 1971, Respondent purchased, 
received and accepted without complaint, in interstate and foreign 
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commerce, 201 lots of perishable agricultural commodities, but 
failed to make payment of the agreed purchase prices to the sell- 
ers, in the amount of $202,261.21. 


4. Respondent has consented to the issuance of an order revok- 
ing its license. 


CONCLUSIONS 


The acts of respondent in failing to make payment of the agreed 
purchase prices due the sellers, as set forth in paragraph 3 of the 
Complaint, constitute willful, flagrant and repeated violations of 
Section 2 of the Act (7 U.S.C. 499b). 


Respondent has consented to the issuance of an order revoking 
its license as soon as possible. Complainant had requested the is- 
suance of such an order in its Complaint. An order to that effect 
should be issued. 


ORDER 


Effective the eleventh day after the date hereof, Respondent’s 
License is revoked. 


Copies hereof shall be served upon the parties. 


(No. 18,766) 


MEYER TOMATOES v. G. C. MARTIN. PACA Docket No. 2-2027. 
Decided March 30, 1971. 


Undisputed amount 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER FOR UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $1,663.60 in con- 
nection with a transaction involving tomatoes shipped in inter- 
state commerce. 


A copy of the formal complaint was served upon respondent. 
Respondent filed an answer thereto, denying liability to complain- 
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ant for the full amount claimed in the complaint, and alleging that 
a payment in the amount of $67.75 was made to complainant after 
the filing of the complaint. Respondent requested an oral hearing. 


On March 4, 1971, the Presiding Officer wrote a letter to re- 
spondent’s attorney, informing him that the answer filed with the 
Department did not raise an issue of fact which would justify an 
oral hearing in this proceeding, and suggesting that an amended 
answer be filed. Respondent’s attorney chose not to file an amend- 
ed answer. Under such circumstances, it appears that the respon- 
dent has admitted liability of $1,595.85, which is the amount 
claimed as damages in the complaint, $1,663.60, less the amount of 
$67.75 allegedly paid by respondent to complainant. 


It is provided in section 7(a) of the act (7 U.S.C. 499g), in part, 
as follows: 


‘ 


‘. . . If, after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admitted 
liability for a portion of the amount claimed in the complaint 
as damages, the Secretary ... may issue an order directing 
the respondent to pay to the complainant the undisputed 
amount on or before the date fixed in the order... .” 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 
$1,595.85. Payment of this amount shall be made within 30 days 
from the date of this order, with interest thereon at a rate of 8 
percent per annum from October 1, 1970, until paid. 


Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of the undis- 
puted amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 13,767) 


PETERS & GARABEDIAN v. G. C. MARTIN. PACA Docket No. 2-2028. 
Decided March 30, 1971. 


Undisputed amount 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER FOR UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $1,330 in connec- 
tion with a transaction involving peaches and grapes shipped in 
interstate commerce. 


A copy of the formal complaint was served upon respondent. 
Respondent filed an answer thereto, denying liability to complain- 
ant for the full amount claimed in the complaint, and alleging that 
a payment in the amount of $100.20 was made to complainant 
after the filing of the complaint. Respondent requested an oral 
hearing. 


On March 5, 1971, the Presiding Officer wrote a letter to re- 
spondent’s attorney, informing him that the answer filed with the 
Department did not raise an issue of fact which would justify an 
oral hearing in this proceeding, and suggesting that an amended 
answer be filed. Respondent’s attorney chose not to file an amend- 
ed answer. Under such circumstances, it appears that the re- 
spondent has admitted liability of $1,229.80, which is the amount 
claimed as damages in the complaint, $1,330, less the amount of 
$100.20 allegedly paid by respondent to complainant. 


It is provided in section 7(a) of the act (7 U.S.C. 499g), in 
part, as follows: 


“... If, after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admitted 
liability for a portion of the amount claimed in the com- 
plaint as damages, the Secretary...may issue an order 
directing the respondent to pay to the complainant the un- 
disputed amount on or before the date fixed in the order...” 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 
$1,229.80. Payment of this amount shall be made within 30 days 
from the date of this order, with interest thereon at a rate of 8 
percent per annum from November 1, 1970, until paid. 


Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of the undis- 
puted amount had been issued. 


Copies of this order shall be served upon the parties. 
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(No. 13,768) 


PETERS & GARABEDIAN v. G. C. MARTIN. PACA Docket No. 2-2029. 
Decided March 30, 1971. 


Undisputed amount 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER FOR UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
a reparation award against respondent in the amount of $1,075 
in connection with a transaction involving peaches and nectarines 
shipped in interstate commerce. 


A copy of the formal complaint was served upon respondent. 
Respondent filed an answer thereto, denying liability to com- 
plainant for the full amount claimed in the complaint, and alleg- 
ing that a payment in the amount of $100.20 was made to com- 
plainant after the filing of the complaint. Respondent requested 
an oral hearing. 


On March 5, 1971, the Presiding Officer wrote a letter to re- 
spondent’s attorney, informing him that the answer filed with 
the Department did not raise an issue of fact which would justify 
an oral hearing in this proceeding, and suggesting that an amend- 
ed answer be filed. Respondent’s attorney chose not to file an 
amended answer. Under such circumstances, it appears that the 
respondent has admitted liability of $974.80, which is the amount 
claimed as damages in the complaint, $1,075, less the amount of 
$100.20 allegedly paid by respondent to complainant. 


It is provided in section 7(a) of the act (7 U.S.C. 499g), in 
part, as follows: 


“..If, after the respondent has filed his answer to the 
complaint, it appears therein that the respondent has ad- 
mitted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary ...may issue an order 
directing the respondent to pay to the complainant the un- 
disputed amount on or before the date fixed in the order...” 
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Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 
$974.80. Payment of this amount shall be made within 30 days 
from the date of this order, with interest thereon at a rate of 8 
percent per annum from November 1, 1970, until paid. 


Respondent’s liability for payment of the disputed amount is . 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of the un- 
disputed amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 13,769) 


ALEXANDER MARKETING COMPANY v. GRAM & SONS, INC. and/or 
HARRY CAITO PRODUCE Co. PACA Docket No. 2-1703. De- 
cided March 31, 1971. 


Broker—Unauthorized collection 


Where broker was not authorized to invoice and collect from the buyer, 
payment to the broker did not relieve the buyer of his primary liability 
to pay the seller; the broker upon receiving payment became a con- 
structive trustee of the funds with a duty to pay them to the rightful 
owner. Complainant is awarded reparation against both respondents 
jointly and severally. 


Complainant pro se. 
Respondent Harry Caito Produce Co. pro se. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $489.50 in con- 
nection with a shipment of onions in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon each respondent. Respondent, Gram 
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& Sons, Inc., did not file an answer and is in default. Respondent, 
Harry Caito Produce Co., filed an answer denying liability to 
complainant. 


Since the amount of damages claimed does not exceed $1,500, 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to this procedure, 
the parties were given the opportunity to submit additional evi- 
dence in support of their respective positions by means of verified 
statements. No such evidence was submitted. None of the parties 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Alexander Marketing Company, is a corpora- 
tion whose address is P. O. Box 979, San Benito, Texas. 


2. Respondent, Gram & Sons, Inc., is a corporation whose ad- 
dress is 64833 Monte Avenue, Fort Wayne, Indiana. At the time 
of the transaction involved herein, this respondent was licensed 
under the act. 


3. Respondent Harry Joseph Caito is an individual doing busi- 
ness as Harry Caito Produce Co., whose address is 571 Holtzman 
Avenue, Columbus, Ohio. At the time of the transaction involved 
herein, this respondent was licensed under the act. 


4. On or about August 5, 1969, in the course of interstate 
commerce complainant sold and shipped to respondent Harry 
Caito Produce Co., hereinafter referred to as Caito, a partial 
truckload containing 105 sacks of Jumbo yellow onions at $3.40 
per sack and 50 sacks of large medium yellow onions at $2.65 
per sack for a total price of $489.50 delivered Columbus, Ohio. 
On arrival the onions were accepted by Caito without complaint. 


5. Respondent, Gram & Sons, Inc., hereinafter referred to as 
the broker, negotiated the foregoing contract between the parties 
as broker. The broker invoiced Caito for the onions under date of 
August 7, 1969. 


6. On September 3, 1969, Caito paid $489.50 to the broker. The 
broker did not remit the payment to complainant. 


7. The formal complaint was filed March 3, 1970, which was 
within 9 months after the cause of action herein accrued. 
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CONCLUSIONS 


Complainant alleges in the formal complaint that it sold the 
onions to Caito on August 5, 1969, through the broker. Caito ad- 
mits in his answer that this allegation is true. In addition, com- 
plainant alleges that it mailed an invoice dated August 6, 1969, 
to Caito, and has attached a copy of the invoice to its sworn com- 
plaint. Caito denies receiving this invoice. 


Caito contends that it was invoiced by and made payment to 
the broker and therefore it has no further liability to complainant. 
Caito alleges and offers evidence to show a prior course of dealing 
with the broker in which he was invoiced by and paid the broker. 
However, the evidence relates to prior sales by parties other than 
complainant through the broker to Caito. Caito has not alleged 
that there was a prior course of dealing between himself and 
complainant in which the broker was paid rather than complain- 
ant. Neither has Caito alleged or proved that the broker was au- 
thorized by complainant to invoice and collect on behalf of com- 
plainant. 


In view of the above and in the absence of proof of specific 
authorization by complainant to the broker to invoice and collect 
on this shipment we can only conclude that Caito’s payment to 
the broker did not relieve him of his primary liability to pay the 
complainant as seller and shipper. Caito’s failure to pay the pur- 
chase price of the onions, or $489.50 to complainant is a violation 
of section 2 of the act. 


The evidence clearly shows that the broker, Gram & Sons, Inc., 
received $489.50 from Caito as payment for the subject onions. 
The broker upon receiving these funds became a constructive 
trustee of the funds with a duty to pay them to their rightful 
owner. The broker’s failure to pay these funds or $489.50 to com- 
plainant is a violation of section 2 of the act. Complainant should 
be awarded reparation against both respondents, jointly and 
severally, in the amount of $489.50, with interest. Of course, pay- 
ment of a total of $489.50, with interest, to complainant will dis- 
charge its claim. 


ORDER 


Within 30 days from the date of this order respondent Gram 
& Sons, Inc., and respondent Harry Joseph Caito, d/b/a Harry 
Caito Produce Co., jointly and severally, shall pay to complainant, 
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as reparation, $489.50, with interest thereon at the rate of 8 per- 
cent per annum from Ooctober 1, 1969, until paid. 


Copies of this order shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—ON MOTION OF COMPLAINANT 
(No. 13,770) 


WELCH FRUuIT SALES, INC. v. ZEPEDA, ESPARZA & LOPEZ COMPANY 
OF DALLAS and ZEPEDA, ESPARZA AND LOPEZ FARMS. PACA 
Docket No. 2-1864. Order of dismissal issued March 17, 1971. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 13,771) 
PHIL DATTILO AND COMPANY OF OHIO v. TRI STATE POTATO DIS- 


TRIBUTORS, INC. PACA Docket No. 2-2000. Order of dismissal 
issued March 1, 1971. 


(No. 13,772) 
CAPODICE-GRINGER, INC. v. DOMINICK TESTA & SONS a/t/a LAKE 


SHORE PRopUCE. PACA Docket No. 2-2045. Order of dis- 
missal issued March 22, 1971. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 13,773) 


NORTH UNIT POTATO Co., INC. v. SPRINGER & Co. PACA Docket 
No. 2-2014. Reparation of $3,000 with 8 percent interest 
from April 1, 1970, awarded complainant against respondent 

in order issued March 1, 1971. 


MISCELLANEOUS 443 
Cite as 30 A.D. 443 


(No. 13,774) 


SUNNY FARMS, INC. v. AMERICAN POTATO COMPANY. PACA 
Docket No. 2-2033. Reparation of $10,508 with 8 percent in- 
terest from September 1, 1970, awarded complainant against 
respondent in order issued March 9, 1971. 


(No. 13,775) 


F. J. REARDON, INC. v. TRI-STATE POTATO DISTRIBUTORS, INC. 
PACA Docket No. 2-2031. Reparation of $2,010 with 8 per- 
cent interest from July 1, 1970, awarded complainant against 
respondent in order issued March 11, 1971. 


(No. 13,776) 


OAKFIELD & ELBA GROWERS, INC. v. MULLER FOODS CO., CORPORA- 
TION. PACA Docket No. 2-2035. Reparation of $1,100 with 8 
percent interest from June 1, 1970, awarded complainant 
against respondent in order issued March 11, 1971. 


(No. 13,777) 


M. J. DUER & COMPANY, INC. v. TRI-STATE POTATO DISTRIBUTORS, 
Inc. PACA Docket No. 2-2032. Reparation of $5,443.75 with 
8 percent interest from August 1, 1970, awarded complainant 
against respondent in order issued March 11, 1971. 


(No. 13,778) 


PREVOR-MAYRSOHN INTERNATIONAL, INC. v. MULLER Foops Co., 
CORPORATION. PACA Docket No. 2-2036. Reparation of $425 
with 8 percent interest from July 1, 1970, awarded complain- 
ant against respondent in order issued March 12, 1971. 


(No. 13,779) 


PETER ABRAMOWSKI SONS, INC. v. MULLER FOODS CO., CORPORA- 
TION. PACA Docket No. 2-2034. Reparation of $1,215 with 
8 percent interest from August 1, 1970, awarded complainant 
against respondent in order issued March 12, 1971. 
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(No. 13,780) 


RUBIN BROTHERS v. MULLER Foops Co., CORPORATION. PACA 
Docket No. 2-2037. Reparation of $300 with 8 percent in- 
terest from July 1, 1970, awarded complainant against re- 
spondent in order issued March 12, 1971. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 13,781) 


CONWAY PRODUCE, INC. v. DON’S PRODUCE Co. PACA Docket No. 
2-2038. Reparation of $10,552.42 with 8 percent interest 
from May 1, 1970, awarded complainant against respondent 
in order issued March 5, 1971. 


(No. 13,782) 


CHAS. A. PRITCHARD v. LOPEZ BROKERAGE Co. INC. PACA Docket 
No. 2-2039. Reparation of $10,320.95 with 8 percent interest 
from September 1, 1970, awarded complainant against re- 
spondent in order issued March 5, 1971. 


(No. 13,783) 


JOE BYRD PRODUCE v. CONSOLIDATED TOMATO COMPANY. PACA 
Docket No. 2-2041. Reparation of $1,060 with 8 percent in- 
terest from August 1, 1970, awarded complainant against re- 
spondent in order issued March 5, 1971. 


(No. 13,784) 


PET INCORPORATED v. NEW ENGLAND CITRUS BOWL, INC. PACA 
Docket No. 2-2040. Reparation of $1,014.70 with 8 percent 
interest from April 1, 1970, awarded complainant against re- 
spondent in order issued March 5, 1971. 


(No. 13,785) 


N. E. FRIEDMEYER-SELLMEYER DISTRIBUTING CO. v. CENTRALIA 
PropuCE Co. PACA Docket No. 2-2044. Reparation of 
$1,320.30 with 8 percent interest from July 1, 1970, awarded 
complainant against respondent in order issued March 8, 

1971. 


MISCELLANEOUS 445 
Cite as 30 A.D. 445 


(No. 13,786) 


MARK OWEN AND COMPANY v. A. J. KRECKER & Co. PACA Docket 
No. 2-2042. Reparation of $750 with 8 percent interest from 
June 1, 1970, awarded complainant against respondent in 
order issued March 8, 1971. 


(No. 13,787) 


WILSON AND WALL PRODUCE Co. v. FRESH AIR MARKET. PACA 
Docket No. 2-2043. Reparation of $646.26 with 8 percent in- 
terest from July 1, 1970, awarded complainant against re- 
spondent in order issued March 8, 1971. 


(No. 13,788) 


SHAPIRO & COHEN, INC. v. CARIOTO FRUIT DISTRIBUTORS, INC. 
PACA Docket No. 2-2046. Reparation of $53.55 with 8 per- 
cent interest from May 1, 1970, awarded complainant against 
respondent in order issued March 8, 1971. 


(No. 13,789) 


SIMMONS PRODUCE v. A & P PRODUCE Co. PACA Docket No. 2- 
2051. Reparation of $350 with 8 percent interest from October 
1, 1970, awarded complainant against respondent in order 
issued March 10, 1971. 


(No. 13,790) 


ROCKY PRODUCE COMPANY v. SAM SCRAFANO. PACA Docket No. 
2-2050. Reparation of $131.25 with 8 percent interest from 
April 1, 1970, awarded complainant against respondent in 
order issued March 10, 1971. 


(No. 13,791) 


J. M. SMUCKER Co. v. UTAH PIE COMPANY. PACA Docket No. 2- 
2049. Reparation of $3,195 with 8 percent interest from July 
1, 1970, awarded complainant against respondent in order 
issued March 10, 1971. 
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(No. 13,792) 


CALIFORNIA FARM PRODUCTS v. UTAH PIE COMPANY. PACA 
Docket No. 2-2048. Reparation of $6,926.60 with 8 percent 
interest from May 1, 1970, awarded complainant against re- 
spondent in order issued March 10, 1971. 


(No. 13,793) 


WILLIAM C. MILES v. PERCONTE PACKING CORPORATION. PACA 
Docket No. 2-2054. Reparation of $2,254.90 with 8 percent 
interest from September 1, 1970, awarded complainant 
against respondent in order issued March 17, 1971. 


(No. 13,794) 


MANNY GORDON COMPANY v. MARATHON PRODUCE Co. PACA 
Docket No. 2-2055. Reparation of $1,000.75 with 8 percent 
interest from August 1, 1970, awarded complainant against 
respondent in order issued March 17, 1971. 


(No. 13,795) 


ROYAL FRUIT COMPANY v. NATIONAL FRUIT & PRODUCE Co. PACA 
Docket No. 2-2063. Reparation of $2,325.68 with 8 percent 
interest from July 1, 1970, awarded complainant against re- 
spondent in order issued March 18, 1971. 


(No. 13,796) 


PENRY PRODUCE v. NATIONAL FRUIT & PRODUCE Co. PACA Docket 
No. 2-2064. Reparation of $4,604.95 with 8 percent interest 
from September 1, 1970, awarded complainant against re- 
spondent in order issued March 18, 1971. 


(No. 13,797) 


B. & K. PRODUCE Co. INC. v. NEW ENGLAND CITRUS BOWL, INC. 
PACA Docket No. 2-2062. Reparation of $1,825 with 8 per- 
cent interest from July 1, 1970, awarded complainant against 
respondent in order issued March 18, 1971. 


MISCELLANEOUS 447 
Cite as 30 A.D. 447 


(No. 13,798) 


A. PELLEGRINO & SON v. NEW ENGLAND CITRUS BOWL, INC. PACA 
Docket No. 2-2061. Reparation of $1,668.45 with 8 percent 
interest from November 1, 1970, awarded complainant 
against respondent in order issued March 18, 1971. 


(No. 13,799) 


APACHE DISTRIBUTORS v. J. R. WITT PRODUCE Co. INC. PACA 
Docket No. 2-2060. Reparation of $650 with 8 percent in- 
terest from July 1, 1970, awarded complainant against re- 
spondent in order issued March 19, 1971. 


(No. 13,800) 


B. E. SMITH & SONS v. J. R. Witt PRoDUCE Co. INc. PACA 
Docket No. 2-2059. Reparation of $1,500 with 8 percent in- 
terest from August 1, 1970, awarded complainant against 
respondent in order issued March 19, 1971. 


(No. 13,801) 


HORWATH & Co., INC., a/t/a GONZALES PACKING Co. v. J. R. WITT 
PRODUCE Co. INC. PACA Docket No. 2-2058. Reparation of 
$10,960.25 with 8 percent interest from October 1, 1970, 
awarded complainant against respondent in order issued 
March 19, 1971. 


(No. 13,802) 


CHAS. A. PRITCHARD v. DAVID JOHNSON. PACA Docket No. 2- 
2067. Reparation of $2,447.30 with 8 percent interest from 
October 1, 1970, awarded complainant against respondent in 
order issued March 19, 1971. 


(No. 13,803) 


NEW YORK PRODUCE TRADE ASSOCIATION, INC. v. CARIOTO FRUIT 
DISTRIBUTORS, INC. PACA Docket No. 2-2066. Reparation of 
$1,038.50 with 8 percent interest from June 1, 1970, awarded 
complainant against respondent in order issued March 19, 
1971. 
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(No. 13,804) 


A. LEVANTINO & SONS FRUIT & PRODUCE, INC. v. CARIOTO FRUIT 
DISTRIBUTORS, INC. PACA Docket No. 2-2065. Reparation of 
$150 with 8 percent interest from June 1, 1970, awarded 
complainant against respondent in order issued March 19, 
1971. 


(No. 13,805) 


ADAMS BROTHERS PRODUCE COMPANY, INC. v. B. W. BECK. PACA 
Docket No. 2-2071. Reparation of $320.25 with 8 percent in- 
terest from May 1, 1970, awarded complainant against re- 
spondent in order issued March 22, 1971. 


(No. 13,806) 


AARON BISHOP & SONS v. CENTRAL PECAN COMPANY. PACA 
Docket No. 2-2072. Reparation of $859 with 8 percent in- 
terest from July 1, 1970, awarded complainant against re- 
spondent in order issued March 22, 1971. 


(No. 13,807) 


TRIPLE E PRODUCE CORPORATION v. JOHN MARTINO. PACA Docket 
No. 2-2073. Reparation of $3,199 with 8 percent interest 
from October 1, 1970, awarded complainant against respon- 
dent in order issued March 22, 1971. 


(No. 13,808) 


AUGUST E. MICHULKA v. SCHIPPER SALES & TRUCKING SERVICE. 
PACA Docket No. 2-2074. Reparation of $1,233.60 with 8 
percent interest from August 1, 1970, awarded complainant 
against respondent in order issued March 22, 1971. 


(No. 13,809) 


PHILADELPHIA PRODUCE CREDIT AND COLLECTION BUREAU v. HAR- 
OLD ZEISLOFT, JR. PACA Docket No. 2-2070. Reparation of 
$462.50 with 8 percent interest from July 1, 1970, awarded 
complainant against respondent in order issued March 25, 

1971. 


MISCELLANEOUS 449 
Cite as 30 A.D. 449 


(No. 13,810) 


SANTO TOMAS PRODUCE ASSOCIATION v. NATIONAL FRUIT & PRO- 
DUCE Co. PACA Docket No. 2-2078. Reparation of $1,698.34 
with 8 percent interest from September 1, 1970, awarded 
complainant against respondent in order issued March 26, 
1971. 


(No. 13,811) 


ANDERSON FEED & PRODUCE CO. v. PERCONTE PACKING CORPORA- 
TION. PACA Docket No. 2-2079. Reparation of $6,205.28 
with 8 percent interest from November 1, 1970, awarded 
complainant against respondent in order issued March 26, 
1971. 


(No. 13,812) 


ORBIT SALES COMPANY v. CHARLES CUTTONE & SONS. PACA 
Docket No. 2-2080. Reparation of $2,801.30 with 8 percent 
interest from February 1, 1970, awarded complainant against 
respondent in order issued March 26, 1971. 


(No. 13,813) 


B & K PRODUCE Co. INC. v. WOLCOTT VALLEY FARMS. PACA 
Docket No. 2-2081. Reparation of $973.86 with 8 percent 
interest from August 1, 1970, awarded complainant against 
respondent in order issued March 26, 1971. 


(No. 13,814) 


W. E. BITTINGER Co. INC. v. CORN QUEEN FROZEN Foops, INC. 
PACA Docket No. 2-2082. Reparation of $2,580.40 with 8 
percent interest from October 1, 1970, awarded complainant 
against respondent in order issued March 26, 1971. 


(No. 13,815) 


GROWERS SALES, INC. v. TERMINAL PRODUCE OF MIAMI, INC. PACA 
Docket No. 2-2089. Reparation of $10,250.45 with 8 percent 
interest from October 1, 1970, awarded complainant against 
respondent in order issued March 30, 1971. 
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(No. 13,816) 


INTERNATIONAL PRODUCE DISTRIBUTORS, INC. v. CONSOLIDATED 
TOMATO Co. PACA Docket No. 2-2088. Reparation of $3,750 
with 8 percent interest from July 1, 1970, awarded complain- 
ant against respondent in order issued March 30, 1971. 


(No. 13,817) 


CHIQUITA BRANDS, INC. v. DELISI FRUIT Co. PACA Docket No. 
2-2086. Reparation of $10,331.24 with 8 percent interest from 
January 1, 1971, awarded complainant against respondent in 
order issued March 30, 1971. 


(No. 13,818) 


STAR FARMS v. PERCONTE PACKING Corp. PACA Docket No. 2- 
2093. Reparation of $7,220.08 with 8 percent interest from 
October 1, 1970, awarded complainant against respondent in 
order issued March 31, 1971. 


(No. 13,819) 


MORGAN TRUCKING, INC. v. BROADWAY MARKET. PACA Docket 
No. 2-2092. Reparation of $1,798.40 with 8 percent interest 
from March 1, 1970, awarded complainant against respondent 
in order issued March 31, 1971. 


(No. 18,820) 
JOE BELSON v. VICTORY PRODUCE COMPANY. PACA Docket No. 
2-2091. Reparation of $10,128.04 with 8 percent interest from 


January 1, 1971, awarded complainant against respondent 
in order issued March 31, 1971. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 13,821) 
A. LEVANTINO & SONS FRUIT & PRODUCE, INC. v. CARIOTO FRUIT 


DISTRIBUTORS, INC. PACA Docket No. 2-2065. Stay order is- 
sued March 29, 1971. 


MISCELLANEOUS 451 
Cite as 30 A.D. 451 


(No. 13,822) 


NEW YORK PRODUCE TRADE ASSOCIATION, INC. v. CARIOTO FRUIT 
DISTRIBUTORS, INC. PACA Docket No. 2-2066. Stay order is- 
sued March 29, 1971. 


(No. 13,823) 


SHAPIRO & COHEN, INC. v. CARIOTO FRUIT DISTRIBUTORS, INC. 
PACA Docket No. 2-2046. Stay order issued March 29, 1971. 
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MERCHANTABILITY 

MN ois Nc ccancgiesschsptasinpica vou dvasobsa i epesapeie tis ckitos dante aie potas dace gta 398 

TMS Sei ic pStack cpishecinc on ca ested ssp ae seine cl es 398 
PAYMENT 

IS MIN ccc dvaccsicsecsceacastvecsnanch kikcaeteciucesa tae 367, 378, 388 
POTATOES 

NU I 5 oid ey icceenccahmidsids chasse oe edie caa ete to Ree 367, 378, 388 
PROPER OR IMPROPER PARTY 

PI 55 Foc. cc as ccs cavuactoudecestmetattel Padesntntasaana Cousot .... 367, 378, 388 
REJECTION 

I de teen ses kaw ada eipunted auc mad anaoan ego ean 363 

I INE = 5528, sis Sccednesasndecsshctecigptiqssnanncgatdeabnanea init 363 
SUITABLE SHIPPING CONDITION 

Breach of good delivery standards ... <sist a vceg te isalaas ores a a 

IBD Gcbctacte ws Sashes wats aeeeipeane ea tec eta Scbivcehastieecunna tines 403 
TEMPERATURE 

Detention of car during freezing weather .......................0.00005 411 


TIMELY OR UNTIMELY 


Untimely motion to amend reparation complaint ............... 367, 388 





456 SUBJECT INDEX OF AGRI. DECISIONS, MAR. 1971 


Perishable Agricultural Commodities Act, 1930—Cont. 


TRANSPORTATION SERVICE AND CONDITIONS 
Not applicable 


UNDISPUTED AMOUNT 
Order for 


WARRANTY 
Breach of merchantability 
Failure to establish 
Failure to establish breach ........ 


WEIGHT SPECIFICATIONS 
Not applicable . 
Slack pack, peppers . 


30 A.D. 
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